NATIONAL COMPANY LAW APPELLATE TRIBUNAL ,
PRINCIPAL BENCH, NEW DELHI

Company App eal (AT) (Ins.) No. 503 of 20 21

IN THE MATTER OF

Bank of Maharashtra

Stressed Asset Management Branch
Janmangal 4 t Floor,

45/47, Mumbai Samachar Marg,
Opposite to Stock Exchange, Fort,
Mumbai & 400 001

Through its General Manager,

Mrs. Chitra Datar

Zonal Manager Del hi
Vs.
1.Videocon Industries Ltd. €eRespondent

2. Videocon Telecommunications Limited

3. Evans Fraser & Company (I ndia) Limit:

4 Millennium Appliances (India) Limite d

5. Applicomp India Limited

6. Electrowor!l d Digital Solutions Limit:

7.Techno Kart India €eRespondent
8. Century Appliances Limited

9. Techno Electronics Limited

10. Value I ndustries Ltd. spondent No.10
11. PE Electronics Ltd eRespondent
12. CE India Ltd. eRespondent
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13.Sky Appliances Ltd. eRespondent

All aforesaid Respondent Nos. 1 -13
Through their Resolution Professional,
Mr. Abhijit Guhathakurta,

Flat No.701, A Wing, Satyam Springs,
CTS No. 272A/2/1, Off BSD marg,
Deonar, Mumbai,

City, Maharashtra 0 400 088

And having his CIRP Correspondence address at
Deloitte Touche Tohmatsu India LLP
Indiabulls Finance Centre, Tower 3,

27t Floor, Senapti Bapat Marg,
Elphinstone Road (West),

Maharashtra 400 013

14. Committee of Creditors of the
Consolidated CIRP of

Resolution Process of

Videocon Group Companies as
Consolidated by order dated

08t August, 2019

Through State Bank of India being

The Lead Member of the CoC; €eRespondent

15.Twinstar Technologies Limited
31 Floor, IFFCO Tower,

Pl No.3, Sector 39,

Gurugram, Gurgaon,

Haryana & 122 002, India €eRespondent
Present:
For Appellant: Mr. Vikas Singh, Sr. Advocate, Ms. Garima Prashad,

Sr. Advocate Mr. Chaitanya B. Nikte, Mr. Ayush
Negi, Mr. Rajiv K . Virmani, Mr. Abhinav Agrawal
Mr. Prakash Singh, Mr. Prasad Sarvankar,

Sumedh Ruikar , Mr. Gaurav Jain,

Malhotra, Mr. Karan Valecha, Ms. Sneha Bhange,
Advocates for Appellant Bank of Maharashtra

For Mr. Abhinav Vasisht, Senior Advocate with Mr.
Respondents: Anoop Rawat, Ms. Meghna Rajadhyaksha, Mr.
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Zeeshan Khan, Mr. Vaijayant Paliwal, Ms. Radhika
Indapurkar, Ms. Mohana Nijhawan, Mr. Chaitanya
Safaya , Mr. Bryan Pillai, Ms. Moulshree S hukla, Ms.
Ishani Mookherjee, Ms. Priya Singh, Mr. Ameya
Gokhale, Advocates for R1to 13

Mr. Tushar Mehta, Solicitor General of India with

Mr. Bishwajit Dubey, Mr. Madhav Kanoria, Ms.
Surabhi Khattar, Mr. Kanu Agarwal , Mr. Prafful
Goyal, Advocates for R -14, COC.

Mr. Harish Salve, Sr. Advocate, Mr Gopal Jain,

Senior Advocate, Mr Diwakar Maheshwari, Advocate

and Mr Shreyas Edupuganti, Advocate for R -15.
With

Company Appeal (AT) (Ins.) No. 505 of 20 21

IN THE MATTER OF

IFCI Ltd.

Financial Creditor,

(A Government of India Undertaking)

A Company registered under the

Companies act, 1956 having its registered

Office at:

|l FCI Tower, 61, Nehru Pl ace, New Del hi

Vs.

1.Videocon Industries Ltd. eRespondent

2. Videocon Telecommunications Limited

3. Electroworl d Digital Solutions Limit:
4.Value Industries Limited eRespondent
5. Techno Kart India Limited
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6. Applicomp I ndia Limited

7.Sky Appliances Limited

8. Techno El ectronics

eRespondent

mi t ed

9. Mill ennium Appliances(Il ndia) Ltd

10.Century Appliances Ltd.

11. Evans Fraser & Company(India) Ltd.
12. PE Electronics Ltd.

13.CE India Ltd.

All aforesaid Respondent Nos. 1 -13
Through their Resolution Professional,
Mr. Abhijit Guhathakurta,

Deloitte Touche Tohmatsu India LLP
Indiabulls Finance Centre, Tower 3,

27t Floor, Senapti Bapat Marg,
Elphinstone Road (West),

Maharashtra 400 013

14. Committee of Creditors of the
Consolidated CIRP of

Resolution Process of
Videocon Group Companies as
Consolidated by order dated

08t August, 2019

Through State Bank of India being
The Lead Member of the CoC;

15.Twinstar Technologies Limited
31 Floor, IFFCO Tower,

PI No.3, Sector 39,

Gurugr am, Gurgaon,

Haryana & 122 002, India

Present:

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
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For Appellant:

For
Respondents:

IN THE MATTER OF

Mr. Vikas Singh, Sr. Advocate, Mr. Tanuj Sud, Mr.
Ajay Kumar, Ms. Harshita Ahluwalia , Advocates

Mr. Abhinav Vasisht, Senior Advocate with Mr.
Anoop Rawat, Ms. Meghna Rajadhyaksha, Mr.
Zeeshan Khan, Mr. Vaijayant Paliwal, Ms. Radhika
Indapurkar, = Ms. Mohana Nijhawan, Mr. Chaitanya
Safaya, Mr. Bryan Pillai, Ms. Moulshree S hukla, Ms.
Ishani Mookherjee, Ms. Priya Singh, Mr. Ameya
Gokhale, Advocates forR1 to 13

Mr. Tushar Mehta, Solicitor General of India with

Mr. Bishwajit Dubey, Mr. Madhav Kanoria, Ms.
Surabhi Khattar, Mr. Kanu Agarwal , Mr. Prafful
Goyal, Advocates for R -14, COC.

Mr. Harish Salve, Sr. Advocate Mr Gopal Jain,

Senior Advocate, Mr Diwakar Maheshwari, Advocate

and Mr Shreyas Edupuganti, Advocate for R -15.
With

Company Appeal (AT) (Ins.) No. 529 of 20 21

Small Industries Development Bank of India
SIDBI Towers, 15, Ashok Marg,

Lucknow 0 226 001
Through its Assistant
Mr. Mukesh Kumar

General Manager,
eAppel |l ant

Vs.

1.SVideocon Industries Ltd. €eRespondent
2.Videocon Telecommunications Li mitNMNod®
3. Evans Fraser & Company (I ndia) Limit:
4. Mil Il enni um Appliances (I ndia) Limite:
5. Applicomp I ndia Limited
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6.Electroworld Di gi t al

7. Techno Kart Il ndi a

8. Century
9.Techno Electronics Limited

10. Value I ndustries Ltd.

11. PE Electronics Ltd
12. CE India Ltd.

13.Sky Appliances Ltd.

All aforesaid Respondent Nos. 1 -13
Through their Resolution Professional,
Mr. Abhijit Guhathakurta,

Flat No.701, A Wing, Satyam Springs,
CTS No. 272A/2/1, Off BSD marg,
Deonar, Mumbai,

City, Maharashtra 0 400 088

And having his CIRP Corre spondence address at
Deloitte Touche Tohmatsu India LLP
Indiabulls Finance Centre, Tower 3,

27t Floor, Senapti Bapat Marg,
Elphinstone Road (West),

Maharashtra 400 013

14. Committee of Creditors of the
Consolidated CIRP of

Resolution Process of

Videocon Group Companies as
Consolidated by order dated

08t August, 2019

Through State Bank of India being
The Lead Member of the CoC;

15.Twinstar Technologies Limited
31 Floor, IFFCO Tower,

PI No.3, Sector 39,

Gurugram, Gurgaon,

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
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Haryana & 122 002, India

Present:
For Appellant:

For
Respondents:

eRespondent

Mr. Vikas Singh, Sr. Advocate, Mr. Chaitanya B.
Nikte, Mr. Ayush Negi, Mr. Prasad Sarvankar, Mr.
Sumedh Ruikar & Ms. Sneha Bhange, Advocates for
appellants

Mr. Abhinav Vasisht, Senior Advocate with Mr.
Anoop Rawat, Ms. Meghna Rajadhyaksha, Mr.
Zeeshan Khan, Mr. Vaijayant Paliwal, Ms. Radhika
Indapurkar,  Ms. Mohana Nijhawan, Mr. Chaitanya
Safaya, Mr. Bryan Pillai, Ms. Moulshree S hukla, Ms.
Ishani Mookherjee, Ms. Priya Singh, Mr. Ameya
Gokhale, Advocates for R1to 13

Mr. Tushar Mehta, Solicitor General of India with

Mr. Bishwajit Dubey, Mr. Madhav Kanoria, Ms.
Surabhi Khattar, Mr. Kanu Agarwal , Mr. Prafful
Goyal, Advocates for R -14, COC.

Mr. Harish Salve, Sr . Advocate Mr Gopal Jain,
Senior Advocate, Mr Diwakar Maheshwari, Advocate
and Mr Shreyas Edupuganti, Advocate for R -15.

With

Company Appeal (AT)(Insolvency) No. 545 of 2021

In the matter of:

Electrolux Home Products Inc.

1, Fusionopolis
Galaxis, Singapore

Place, #07 -10,

- 138522 ....Appellant
Vs.

1. Videocon Industries Ltd.

Through its Resolution Professional

Centre, Off Mahakali Caves Road,

MIDC, Marol Bus Depot,

Andheri (E), Mumbai 0 400 093 ...Respondent No.1
2. Twin Star Technologies Limited,

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
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3 Floor, IFFCO Tower, Plot No.3,
Sector 29 Gurugram,
Harayana 0 122 002

Present:

For Appellants:

For Respondent:

eRespondent No.

Mr. Nakul Dewan, Sr. Advocate with Mr.
Rajendra Barot Ms. Neerja Balakrishnan,
and Ms. Apoorva Gupta, Advocates.

Mr. Abhinav Vasisht, Sr. Advocate Ms.
Meghna Rajadhyaksha with Ms. Radhika
Indapurkar, Mr. Vaijayant Paliwal, Mr.

Bryan Pillai, Mr. Anoop Rawat, Mr. Zeeshan
Khan, Ms. Moulshree Shukla, Ms. Priya
singh, Ms. Ishani Mookherjee Advocates for
RP, R -1.

Mr. Gopal Jain, Sr. Advocate with Mr.
Diwakar Maheshwari, Mr. Karan Mehta and
Ms. Shreyas Edupuganti, Advocates for R -2.

Mr. Tushar Mehta, Solicit or General, with
Biswajit Dubey, Ms. Surabhi Khattar and
Mr. Madhav Kanoria Mr. Kanu Agarwal and

Mr. Prafful Goyal Advocates for COC

With

Company Appeal (AT) (Ins.) No. 650 of 20 21

IN THE MATTER OF

Venugopal Dhoot
R/o Dhoot Bungalow
Station Road,

Aurangabad 6431 001

Vs.

1. Abhijit Guhathakurta
Resolution Professional of
Videocon Industries Ltd
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Videocon Telecommunications Ltd
Evans Fraser & Co. (India) Ltd.
Millennium Appliances (India) Ltd.
Applicomp (India) Ltd.

Electroworld Digital Solutions Ltd.
Techno Kart India Ltd.

Century Appliances Ltd.

Techno Electronics Ltd.

Value Industries Ltd.

PE Electronics Ltd.

CE India Ltd.

Sky Appliances Ltd

Address:

Unit No .502, kaatyayni Business Centre
Off Mahakali Caves Road, MIDC,

Marol Bus Depot

Andher. ( E), Mumbai, 400 093

2.Committee of Creditors Videocon Industries Ltd

Videocon Telecommunications Ltd

Evans Fraser & Co. (India) Ltd.

Millennium Appliances (India) Ltd.

Applicomp (India) Ltd.

Electroworld Digital Solutions Ltd.

Techno Kart India Ltd.

Century Appliances Ltd.

Techno Electronics Ltd.

Value Industries Ltd.

PE Electronics Ltd.

CE India Ltd.

Sky Appliances  Ltd.

Through their counsel

Cyril Amarchand Mangaldas
eRespondent

3.Twinstar Technologies Limited

Resolution Applicant

31 Floor, IFFCO Tower,

PI No.3, Sector 39,

Gurugram, Gurgaon,

Haryana & 122 002, India eRespondent

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
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Present:
For Appellant: Mr. Arun Kathpalia, Sr. Adv. & Mr. Krishnendu
Datta, Sr. Adv. with Mr. Sandeep S Ladda,
Advocate & Mr. Yashvardhan, Advocate for the
Appellant

For Respondents: Mr. Abhinav Vasisht , Senior Advocate with Mr.
Anoop Rawat, Ms. Meghna Rajadhyaksha, Mr.
Zeeshan Khan, Mr. Vaijayant Paliwal, Ms. Radhika
Indapurkar,  Ms. Mohana Nijhawan, Mr. Chaitanya
Safaya, Mr. Bryan Pillai, Ms. Moulshree S hukla, Ms.
Ishani Mookherjee, Ms. Priya Singh, Mr. Ameya
Gokhale, Advocates for R1

Mr. Tushar Mehta, Solicitor General of India with

Mr. Bishwajit Dubey, Mr. Madhav Kanoria, Ms.
Surabhi Khattar, Mr. Kanu Agarwal , Mr. Prafful
Goyal, Advocates forR -2

Mr Gopal Jain, Senior Advocate, Mr Diwakar
Maheshwari, A dvocate and Mr Shreyas Edupuganti,
Advocate forR -3
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DR. ASHOK KUMAR MISRHA, TECHNICAL MEMEBR

JUDGMENT

Contents:
SL Particulars Para No. Page No.
No.
A. Brief Background 04-08 12-16
B. Submissions by the parties 09-18 17-174
C. Analysis of facts, law and 19-49 174-212

reasons

D. Conclusion 50 213
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1. All these appeals ha ve beenfiledby t he 06 A pg entlel Seation 61
of the 6l nsolvency and Bankruptcy Code, 2
the i mpugned order dated 08.06.2021 pas:
Aut horityd (National Company Law Tri buna
No.ll at Mumbai) in IA No. 196/2021 in CP (IB) No. 02/MB/C  -11/2018
and CP (IB) 01/MB/C  -11/201 8 and CP (IB) 508/MB/C  -11/2018 a nd CP
(IB) 509/MB/C  -11/2018 and CP (IB) 507/MB/C  -11/2018 and CP (IB)
511/MB/C -11/2018 and CP (IB) 510/MB/C -11/2018 and CP (IB)
562/MB/C -11/2018 a nd CP (IB) 512/MB/C -1l/2018 and CP (IB)
560/MB/C -11/2018 and CP (IB) 528/MB/C -11/2018 and CP (IB)
564/MB/C -11/2018 a nd CP (IB) 563/MB/C -11/2018 wherein the
0Adjudicating Authorityd has apbmittelved t he
by @&Resolution Applicant 6-dwi n St ar Technol ogies Limit
2. Since all these appeals have sought basically to quash and set aside the
impugned order dated 08.06.2021 of the Adjudicating Authority  , itwas
thought fit and proper to be heard together and disposed o ff by a
common judgment. Accordingly, we are proceedings in the matter.
3. Vide order dated 19.07.2021 , this Tribunal has stayed the impugned
order and directed status quo ante as before passing of the impugned
order to be maintained. Resolution Professional wi Il continue to manage

the Corporate Debtor as per provisions of the Code.

A. Brief background

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
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4. The avail able record reveals that O0Videoc
year 1984 and commenced its business from Marathwada region which
expanded across India and  worldwide. In the initial stage , this group
was involved in local television manufacturing. The same was

diversified in multiple business portfolio in oil and gas, retail, telecom,

i nsurance and real estate sector. The 0Vi
is a |listed company on the O6National St o«
6 Bombay St ock Exchangeod ( BSE) wi t h i ts

62.27% share. A O6consortium of bankersbo

(SBI) has rendered its financial debt facilities to the Vid eocon group. It

i's also observed that the Videoconds tele
telecom licenses from the then prevailing government which was
cancell ed at a | ater date and this i mpa
business. They were repaying the agreed instalments to the consortium
of l enders till 2015. VIL and O6Bhar at Pe
jointly bought oil and gas assets through
that from May, 2016, the VIL alongwith 13 others companies of
Videocon groups wer e cl assi fi @e®2b6asdu@eSMA | ate payl
instalments in the year 2016 onwards.

5 1t is also reflected from the O6Appeal Pa
other group companies (12 domestic subsidiary) and their lenders
entered into a 0Syndmcavbaed Rgpeemdetd de
08.08.2012 as -obligor - co-obligator on the one hand and the banks

and financial institutions as the group of lenders with SBI as

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
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Facility Agent and SBICaps Trustee Company Limited as the

onshore Security Trustee

. Entities of Video con group with respective

orders were under CIRP and th e action taken by the lead bank i.e. SBI

under Section 7 of the Code and few companies who are also part of the

group,certain

600perational

List of 13 Videocon group companies taken from

Credi

Form - H- Compliance

tor so

Certificate given by RP at 70 of the Appeal paper book in CA(AT) (Ins)

No. 505 of 2021.

Table -1
Sl Name of t he | Insolvency Date of | Date of
No | Videocon group | commencemen appointmen appointmen
. company t date t of the IRP t of RP
1. Videocon 11.06.2018 11.06.2018 10.07.2018
Telecommunication
s limited
2. Electroworld Digital 30.08.2018 30.08.2018 10.10.2018
Solutions Ltd
3. Value Industries Ltd 30.08.2018 30.08.2018 06.10.2018
4. Evans fraser & Co. 30.08.2018 30.08.2018 10.10.2018
(India) Ltd.
5. CE India Ltd 14.09.2018 14.09.2018 20.10.2018
6. Videocon Industries 06.06.2018 06.06.2018 10.07.2018
Limited
7. Millennium 31.08.2018 31.08.2018 10.10.2018
Appliances  (India)
Ltd
8. Sky Appliances Ltd. 31.08.2018 31.08.2018 11.10.2018
9. PE Electronics Ltd. 31.08.2018 31.08.2018 09.10.2018
10. | Techno Electronics 31.08.2018 31.08.2018 09.10.2018
Ltd.
11. | Applicomp India Ltd 25.09.2018 25.09.2018 31.10.2018
12. | Techno Kart India 25.09.2018 25.09.2018 30.10.2018
Ltd
13. | Century Appliances 25.09.2018 25.09.2018 30.10.2018
Ltd.

It also reveals from Form

-H that Mr. Abhijit Guhathakurta

appointed as the RP for the Corporate Debtor(CD) from 25.09.2019 by

the Adjudicating Authority. SBI had filed an application for substantive

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
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consolidation (being Miscellaneous Application No.1306 of 2018 before
the Adjudicating Authority). Mr. Venugop al Dhoot, who is the
guarantor, shareholder/former Managing Director and Chairman of VIL
also filed an application for substantive consolidation (being MA
No0.1416 of 2018 before the Adjudicating Authority)
The Adjudicating Authority vide its order dated O 8.08.2019 passed the
consolidation order and partially all owed
consolidation of the CDs (Corporate Debtors) (as per Table No.1) out of
the 15 Videocon Group companies . CIRP of two companies ie 0 KAI L
Limitedd and 6Trend El ectronics Limitedo
6. As per information available in CA(AT) (Ins) No. 503/2021, page 14 of
the Appeal paper book, total claims of Rs.72,078.5 Crore has been filed
out of which claims of Rs.64,637.6 Crore had been verified and accepted
for the purpose of CIRP by the RP. It was stated that the plan provides
for a meagre amount of Rs.2962.02 Crore against an admitted liability
of approx. Rs.65,000 Crore. The said waiver is almost Rs.62,000 Crore
of admitted clai ms & Rs.69,000 crore of total claims whereby this public
money is lost, haircut is approx. over 95%. Even the claims of the
Financial Creditors have been settled below 5% while that of OC
(Operational Creditor) is hardly 0.72%.
7. Itis also revealed thatthe Res ol uti on Pl an of O0Succes:c
Applicantd (SRA) was approved by the CoC
However, the 6 Assenting Financi al cahstimihgt or s ©

94.98%, who have approved the Resolution Plan submitted by the SRA

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
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has filed an aff idavit stating that they feel duty bound to reconsider
their decision in larger public interest resulting from unprecedent
haircut of 95% & observations of the Adjudicating Authority as also this
Appellate Tribunal while granting interim stay on the impugn ed order
dated 08.06.2021 at the hearing on 19.07.2021 observing the followings
stated hereafter.
0l4. Considering the observations of the Adjudicating
Authority and the submissions made by the Learned Sr.
Counsel for Appellants in both these Appeals and t he grounds
raised in these Appeals, and considering the exceptional facts
of present matter the Impugned Order is stayed till the next
date and status quo ante as before passing of the Impugned
Order is directed to be maintained. Resolution Professional
will continue to manage the Corporate Debtors as per

provisions of IBC till the next dat e

8. AFC have accepted that proceedings with the implementation of the
Resolution Plan is not feasible in the light of above stated positions. No
law debars review of de cision in the executive branch as also in
commercial company law matters to review its own decisions if at a later
stage reveals that either in the interest of the organization or in the
public interest or observations of the concerned Adjudicating
Authori ty/Appellate Authority. AFC are of the view that power to

approve includes power to vary, modify and reconsider. While the SRA

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
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has stated that after approval of resolution plan, CoC is functus officio

and cannot review the same.

B. Submission by the parties.

Company Appeal (AT) (Ins) No. 503 of 2021

9. Submission of the Appellant Bank

i.  Ld. Sr. Counsel for the Appellant (Dissenting Financial  Creditor )
has elaborately submitted that the &Resolution Plan & provides
towards the Appellant  bank less than the liquidation value which
the bank will receive otherwise and accordingly, it is against the
provisions of the Code , specifically Section 30 of the Code. A
figure was provided by @&BI Caps 0 (Process Advisor 9§ for the
Appellant bank , in case of liquidation value was Rs. 41.85 Crore
and ifit dissents t hen the OFinanci al Creditor@
the loss of Rs.17.42 Crore . The dResolution Professional &(RP) in
21st meeting of @&ommittee of Creditor &(CoC) has confirmed the
Appellant Bank that there is no change in distribution calculation
as provided by SBI Caps (page 196 &197 of the Appeal paper
book). However, there is a di-sidResojut'omcy i n
Plan provisions page 51 of the Appeal Paper Book) and total
amount payable to dissenting d&-inancial Creditor 06is Rs.105.23
Crore whereas as per O6Distribution She

(page 196 & 197 of the Appeal Paper Book)

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
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ii. It was also submitted by  the L d. Sr. Counsel for the Appellant
bank that Section 30(2)(b) of the Code requires Resolution
Professional to confirm that the O0Dis
will get an amount, which shall not be less than the amount to
be paid to such creditors in the event of liquidation under Section
53 of the Code. From the above stated details , it is very much
clear that they are being paid less than the liquidation value . So
there is a non -compliance of the provisions of Section 30(2)(b) of
the Code. These inputs are provided by the &Resolution
Professio nal 6for decision making of CoC. However, this has been
belatedly violated in this case.

iii. It was also stated by the Ld. Sr. Counsel for the Appellant that
the @djudicating Authority 6 has made observations and
directions to the CoC to make payments as per liquidation value
toall 6 Di ssenting Fi nsédnc hna t-&®&th &Hilp theo r
Resolution Plan al so envisages pay me n-t t hrc
Convertible Debentured ( NEDatureofThese c|
the plan  which requires reconsideration by the CoC
independently . They have alsocit ed t he judgment of
Supreme Co urt in Jaypee Kensi ngton Bou levard Apartments
Welfare Associations & Ors. Vs. N BCC (India) Ltd. & Ors. in Civil
Appeal N0.3395 of 2020 at para 126 to 130 . The Id. Sr. Counsel
also stated that the said j ud g ment of Hondobl e Apex

specifically held that osnmaocdmnfericial at i o n

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
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aspect and falls within the exclusive domain and commercial
wisdom of the CoC and cannot be interfered. Such m odification
i's not permissibled.
iv. Clause 3.5 of the dResolution Plan ©6(appearing at page 237 -238 of
the Appeal Paper Book) clearly reflects that the payment will also
be made by way of NCD and O6there is no Thai sper
Adjudicating Authority has no power to change the plan, it can
only be reviewed by the CoC
v. Ithasalso been submitted by the Ld. Sr. counsel for the Appellant
thatth ereisno priority pasgantgtCrteai @@r sd as
these NCD are getting redeemed one day prior to the NCD
redemption of O0Assenting. Fisnsainci al C
violation of the scheme and the Code
vi. The Ld. Sr. Counsel for the  Appellant bank has also submitted
that the bid has come close to liquidation value and hence,
apparently coconfidentiality clause " not maintained by the RP  and
such large hair cutis  result of this. It is unprecedented hair cut
for such a | arge organization compri si
Ltd. & and its onmptamerresdr @ dOdomesti c S
with a very high claim amount of Rs.72078.5 Crore and admitted
claim amount of Rs.64637.6 Crore (appearing at page no.15 of
the Appeal paper book) whereas amo unt provided in the plan is
meagre Rs.2962.02 Crore . At page 52 of the paper book it reflects

that the amount provided to the amount claim ed under the

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
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Resolution Plan on an overall basis is 4.15% . It means the
haircut is approximately 96%. Finally , it has submitted to

guash and set aside the said impugned order.

10. Submission s of the Respondent No.1 to 13 [Resolution
Professional (RP) |:

i.  The RP has briefly submitted that he has preserved and protected
the priority status to ODiBehasmalsa ng Fi n
submi tted that NCD issued to ODi ssent
shall be redeemed before NCD issued 1
Cr edi tHe has also stated that the Resolution Applicant
provides for the purpose of computation of liquidation value o nly
the upfront amount and the NCD proposed to be issued. The
®issenting Financial Creditor s Gare not being issued equity
shares. At the relevant time, NCD were proposed to be issued to
the Dissenting Financial Creditor and the same was found to be
in compliance to the Code and the CIRP regulation as per law as
applicable at that time. He has also stated that the Resolution
Plan wil | be in accordance with  @aypee Kensin gtondas stated
supra as the same was not available at that time. It is a settled
law that c ommercial wisdom of the CoC is paramount and cannot
be assaile d. He has also stated that he is not responsible for
compliance for SBI Caps suggestions for a particular modalities
of distributions as they are the @rocess Advisor 6of the CoC . He

has also done valuation through two valuers registered with
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BBl 6 The distribution mechanism is said to have been done
assuming that al/l 6Financi al Creditor :
OResolution Pland and done prTher t o«
distribution suggested by SBI Caps was not put vote to the CoC
Whatistobe pai d to O6Dissenting Financi al C
oOHd which has been submitted al ongwith
can only be paid on the approval of the CoC.

ii. It is also stated by the RP  that he was not in a posi tion to
determine the exact amount payable to the Appellant prior to the
date of actual payment in view of eventualities that could arise.
(Para 11 of Written Submission of the RP dated 17.09.2021 vide
diary no.29811 ).

iii. It is also stated by the RP that ®issenting Financial Creditor s
can be paid in cash (para IV page 13 of the RP reply) . He has also
stated that the Resolution Plan was in compliance with the
applicable provisions of the Code and the CIRP Regulations and
there was no reason or occasion tha t the same should be sent
back for reconsideration to the CoC

11. Submissions of the Respondent No. 15 /Successful Resolution

Applicant (SRA):

I. The 6 Successf ul Appkcand 6(IRA)hasrbriefly submitted
that they are making upfront payment of Rs.200 Crore to
0 Fi n a rCreditard § Rs.2700 Crore NCD to Financial Creditor

carrying an annual interest coupon of 6.65% etc., redeemable in

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
Page?21of 213



five instalments next six years from closing date in instalments
(page 212 of the Appeal Paper Book)

il. It has also stated that the CoC has approved the Resolution Plan
of SRA (dated 07.11.2020 ) on 12.12.2020 with a vote of 95.0 9 %.
They have also submitted the following Financial Creditors ha ve
dissented against the Resolution Plan:

1 Bank of Maharashtra (BOM) being the Appellant herein,
holding 1.97% voting share in CoC,;

1 IFCI Limited (IFCI), holding 1.03 % voting share in CoC,;

1 Small industries Development Bank of India (SIDBI),
holding 0.053% voting share in CoC,;

1 ABG Shipyard Limited, holding 0.024% voting share in

CoC.

iii. It has also stated that the SRA has filed an application for
approval of Resolution Plan on 15.12.2020 and the same has
been decided by the Adjudicating Authority on 08.06.2021 . While
the judgment of Ho n & linl Gaypek Kensirgiore 6 Co u r t
as stated supra has been pronounced on 24. 03.2021 . In the
meantime, the Appellant has filed IA No. 982 of 2021 in CP (1B)
No. 02/MB/C -11/2018 before the Adjudicating Authority alleging
that dResolution Plan d6contravenes Section 30(2) of the Code . The
matter hasgoneto d¢Hond bl e Su p robyrfimg GovilbAppeal

No. 4626 of 2021 &by d&Resolution Applicant 8which has directed to
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this @\ppella te Tribunal 6to decide the Appeal on the next date of
hearing i.e. 07.09.2021 .

V. The SRA has stated that the amount in Form OH is an estimated
amount and the final amount be determined at the time of payout
which is T+ 44 t day, with T being the date of approval of plan by
the Adjudicating Authority . It is the commercial wisdom of the
CoC to provide the hair cut of 95.05% and it is not available to
judicial review. Citied multiple judgments as are enunciated
below:

1 K.Sashidh ar Vs. Indian Overseas Bank 2019) 12 SCC 150;

1 Committee of Creditors of Essar Steel India Limited Vs.
Satish Kumar Gupta (2020) SCC 531,

1 Jaypee (Supra);

1 Kalpraj D haramshi Vs. Kotak Investment Advisors CA No.
2943 of 2020 and

1 Ebix Singapore Private Limited Vs. Committee of Creditors

of Educomp Solutions Limited CA No. 3224 of 2020

V. It has also stated that  equitable considerations cannot influence
the approval of the Resolution Plan, once the same has been
approved by the CoC. It ha s also stated that the Resolution Plan s
and liquidation value  relationship is relevant in view of the data
available on the IBBI Website  as on 30.06.2021

91 Till date (upto 30 t June 2021) only 393 CIRP processes
yielded resolution plans;
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9 177 resolution plans out of 393 i.e.45% resolutions have
had a realization which is 1.25 times the liquidation value
or less; (Twin Star Resolution Plan was at a valuation o f
1.25 times the liquidation value for 100% equity (92% stake
of RA extrapolated to 100% as 8% equity is offer to
Financial Creditors under the plan)

1 82 resolution plans out of 393 resolutions i.e. 21%
resolutions have had a realization below the liquidation
value;

1 There are 11 approved resolution plans (out of 393) where
the resolution value is between 99% and 101% of the
Liguidation value;

1 There are 74 approved resolution plans (out of 393) where
the resolution value is between 90% and 110% of the
Liquidation value.

Vi. The Appellantis comparing admitted claim to the resolution plan
value whereas it is to be compared with reference to liquidation
value.

Vil. It was also pointed out by the SRA that CoC becomes functus -
officio once it approves the  d&Resolution Plan &and hence once they
approve the dResolution Plan &then it cannot be sent back to them
for their review.

12. Submissions of the Committee  of Creditors of Consoli dated

Videocon Group of Companies . The Ld.Sol i citor @G6morer al 0
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behalf of certain Assenting Financial Creditors  (AFC) constituting
94.98% (out of 95.09% of the CoC who assented the proposed) of
the CoC of the Consolidated Videocon Group of Compan les have
made the following submissions:

I. It was submitted by the Ld. SGthat the O6Assenting F
Creditorso has filedelal fOAdF i daAwisted
Financi al Satirgdhe followingsd
a. The Assenting Financial Creditors on whose behalf the

Affidavit is filed carry a voting percentage of 94.98% of the
CoC, who have approved the Resolution Plan submitted by
Twin Star Technol ogies Limited - R14 in accordance with the
provisions of the Code and the same was approved by the
Adjudicating Authority vide its impugned order.

b. Under the scheme of the Code and the Regulations framed
thereunder, the RP is required to appoint two valuers to
determine the fair value and liquidation value of the
Corporate Debto r. The RP is required to disclose the same to
the CoC after receipt of Resolution Plan.

c. The RP have originally received 11 Resolution Plans for the
CD and out of that he  has certified two Resolution Plan as
compliance under the Code  and accordingly, the same was
put to vote and the Resolution Plan under challenge of 06 Twi n

Star(R15) was approved by the CoC by 95.09% voting share
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d. The Adjudicating Authority has also made certain
observations regarding low value of the Resolution Pan and
the hair cut being suffered by various classes of
Gtakeholders 0as stated in para 5 & 6 of the impugned order
dated 08.06.2021 and the same is also depicted below:
O0OBSERVATIONS OF THE ADJUDICATING AUTHORITY
Para -5. As per the CoC approved Resolution Plan,
Assenting Secured Financial Creditors would get only
4.89%, Dissenting Secured Financial Creditors would
get only 4.56%, Assenting Unsecured Financial
Creditors would get only very meagre amount of 0.62%,
Dissenting Unsecured Financial Creditors would get
ONI'L/ ZEROG6 amount and Operational
also get a very meagre amount of only 0.72%. Out of total
claim amount of Rupees 71,433.75  Crore, claims admitted are
for Rs 64,838.63 Cores and the plan is approved for an
amount of only Rs 2962.02 Crore which is only 4.15% of the
total outstanding claim amount and the total hair cut to all the
creditors is 95.85%. Therefore, the Successful Re solution
Applicant is paying almost nothing and 99.28% hair cut is
provided for Operational Creditors (Hair cut or Tonsure, Total
Shave). During the Course of hearing it is also submitted that
voluminous number of Operational Creditors are also MSME

and if they are paid only 0.72 % of their admitted claim
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amount, in the near future many of these Operational
Creditors may have to face Insolvency Proceedings which
may be inevitable, therefore this Adjudicating Authority
suggests, requests both CoC and the Suc cessful Resolution
Applicant to increase the pay -out amount to these Operational
Creditors especially MSMEs as this is the First Group
Consolidation Resolution Plan of 13 companies having large
number of MSMEs.

Para - 6. Further it is also observed that by just paying only
Rs. 262 Cores (8.84% of total plan value) (Cash balance
available with the Corporate Debtors is approx. Rs. 200 Crore)
the Successful Resolution Applicant will get possession of all
the 13 Corporate D ebtors to run these units and the first
payment of Rs. 200 Crore as part redemption amount of NCDs
will be paid within 25 months from the closing date and the
balance amount of Rs.6,25,00,00,000/ each is spread over in

4 instalments starting from 3rd year onwards up to sixth year
from the closing date and the interest rate for the NCDs is also

a nominal of only 6.65% p.a payable annually. It may also be
noted that at the time of granting loan, restructuring,
approving the resolution plan with such a huge ha ir cut also
the financial institutions, Committee of Creditors consisting 35
members exercised their Commercial Wisdom. Since this is

the Commercial Wisdom of the COC and as per the various
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judgements of the Hondble Supreme C

the judic ial precedents, discipline the Adjudicating Authority

approves the resolution plan of the Successful Resolution

Applicant with a suggestion, request to both CoC and the

Successful Resolution Applicant to increase the pay  -out

amount to these OperationalCre di t or s especially MS
e. This Tribunal while granting interim stay on the impugned

order on 19.07.2021 made the following observations

014. Considering the observations of the Adjudicating

Authority and the submissions made by the Learned Sr.

Counsel for Appellants in both these Appeals and the grounds

raised in these Appeals, and considering the exceptional facts

of present matter the Impugned Order is stayed till the next

date and status quo ante as before passing of the Impugned

Order is directed to be maintained. Resolution Professional

will continue to manage the Corporate Debtors as per

provisions of IBC till the next dat
f. In the present appeal , assertions have been made by the

0Di ssenting Financi al-Di€clogedoftheoir sd abc

respectiv e share of the liquidation value which has resulted

in them not being able to take a proper and prudent decision

had they been knowing so  they could have persuaded the

Assenting Financial Creditors not to accept the Resolution

Plan with such unprecedented huge haircut . This has
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necessitated a reconsideration by the CoC of the decision to
accept the haircut of 95% . Considering the observations of
the Adjudicating Authority and this Appellate Tribunal ,
Assenting Financial Creditor (AFC) majority of which are
public sector banks and Financial institutions dealing with
public money have to give serious consideration and
weightage to the observations. Accordingly, in the fitness of
thing, AFC has proposed to reconsider its decision in larger
public interest so as to ensure that the public money is
secured and maximize d in the best po ssible manner. This is
a peculiar fact of this case and requires reconsideration by
certain AFC , particular, public sector banks and financial
institutions . They have requested this Appellate Tribunal
to remand the matter back to the CoC for its
reconsideration including authorization after the
reconsideration by the CoC to inter alia allow the CoC
and the RP after the reconsideration of the CoC to
conduc t a fresh process of the inviting fresh @Expression
of Interest 6 ( Eamd Yrresh Resolution P lan 6 from all
interested Resolution Applicants or to take appropriate
decisions including liquidation of the corporate debtors , f
approved , by the CoC as per provisions of Code.

g. The AFCs have further submitted that proceedings with the

implementation of the current Resolution Plan seems not
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feasible and they are accepting that the same is not
consistent with the  observations made by the Adjudicating
Authority and this Appellate Tr  ibunal and also considering
the various issues presented in the current appeals. All this
has made them to believe that the AFC is duty bound to
reconsider their decision in larger public interest.
il. The AFC s have significantly gone through the observation

made in the appeal paper book, observations of

Adjudicating Authority and this Appellate Tribunal and,

particularly, are concerned with no value of Resolution Plan

and the unprecedented haircut being suffered various

classes of the stakeholders including t he MSME (which is

the backbone of the economy) and other operational

creditors under the Resolution Plan . The Assenting

Financial Creditors wants this to be placed before the full

CoC to reconsider its decision in larger public interest and

to ensure that  public money and interest of stake holders

are properly protected and secured and maximize d in the

best possible manner. They accept that there is a merit in

reconsideration inasmuch as Non -disclosure of their

respective share of the liquidation value may have resulted

in not substantiating their issue appropriately to take a

proper and prudent while approving the Resolution Plan. All

this have persuade d the AFC (which constituted 94.98% of
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95.09% approving the plan) to accept the resolution plan with
such haircut . Let all the issues placed before the CoC to take a
balance view on such unprecedented haircut including certain
deficiencies in approving the Resolution Plan as observed by the
Adjudicating Authority and the Appellate Tribunal while
granting inter im stay.
iii. They have further submitted that this Appellate Tribunal has
power to allow reconsideration of CoCb6s decision to
resolutionplan. I n thi s regar d,Supreme Cbuotnd bl e
in the case of Jaypee Kensignton Boulevard Apartment
Welfare Association and othersVs. NBCC (India) limited and
Ors., 2021 SCC Online SC 253 has recently held that in case
a resolution plan requires modification, the Adjudicating
Authority (which would include this Appellate Tribunal by
virtue of the scheme of the Code) must send back the
resolution plan to the CoC to consider the modifications,
as so to afford an opportunity to the resolution applicant to
modify the plan, and CoC may then re -consider the plan and
vote upon the same. Relevant observations of the Hon oObl e
Supreme Court in this regard is reproduced below:
0The submissions made on behalf of
correct that if the Adjudicating Authority was of the view that the
plan did not meet with any particular requirement, it could have

only sent it back to the CoC to consider the proposed
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modific ations, so as to afford an opportunity to the resolution
applicant to modify the plan and to the CoC to reconsider and
vote upon the same. 0
V. Thus, it has been made amply clear that the Adjudicating

Authority (and this Appellate Tribunal) has powers to send the
matter back to CoC for reconsideration. Thus, in the larger
public interest, and in light of the observations made by the
Adjudicating Authority and this Appellate Tribunal, the most
appropriate course of action would be to remand the matter
back to Co C for reconsideration. In any case, it has been time
and again affirmed that t he CoCds C
paramount by the Indian courts [K.Sashidhar Vs. Indian
Overseas bank & Ors., (2019) 12 SCC 150; Committee of
Creditors of Essar Steel India Ltd Vs. Satish Kumar Gupt a &
Ors., (2020) 8 SC C 531; Kalpraj Dharmashi & Anr. Vs. Kotak
Investment Advisors Ltd., & Anr., 2021 SCC Online SC 204]
K.Sashidhar Vs. Indian Overseas bank & Ors., (2019) 12 SCC
150

oBesides, the commerci al wi sdom

has been given paramount status without any

judicial intervention, for ensuring completion of

the stated processes within the timelines

prescribed by the I&B Code. There is an

intrinsic assumption that financial ¢  reditors
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are fully informed about the viability of the
corporate debtor and feasibility of the proposed
resolution plan. They act on the basis of
thorough examination of the proposed
resolution plan and assessment made by their
team of experts. The opinion on the subject
matter expressed by them after due
deliberations in the CoC meetings through
voting, as per voting shares, is a collective
business decision. The legislature, consciously,
has not provided any ground to challenge the
ocommerci al wi thed andigidual o f
financial creditors or their collective decision
before the adjudicating authority. That is made
non justiciable . 6

Committee of Creditors of Essar Steel India Ltd Vs. Satish

Kumar Gupta & Ors., (2020) 8 SCC 531
olt is clear that when the Committee of Creditors
exercises its commercial wisdom to arrive at a
business decision to revive the corporate debtor,
it must necessarily take into account these key
features of the Code before it arrives at a
commercial decision to pay off the dues of
financial and operational creditors. There is no
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doubt whatsoever that the ultimate discretion of
what to pay and how much to pay each class or
sub- class of creditors is with the ~ Committee of
Creditors, but, the decision of such Committee
must reflect the fact that it has taken into
account maximising the value of the assets of
the corporate debtor and the fact that it has
adequately balanced the interests of all
stakeholders incl uding operational creditors.
This being the case, judicial review of the
Adjudicating Authority that the resolution plan

as approved by the Committee of Creditors has
met the requirements referred to in  Section
30(2) would include judicial review that is
mentioned in Section 30(2)(e), as the
provisions of the Code are also provisions of law
for the time being in force. Thus, while the
Adjudicating Authority cannot interfere on
merits with the commercial decision taken by
the Committee of Creditors, the limited judicial
review available is to see that the Committee of
Creditors has taken into account the fact that
the corporate debtor needs to keep going as a

going concern during the insolvency resolution
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process; that it needs to maximise the value of
its assets; and that the interests of all
stakeholders including operational creditors has
been take n care of. If the Adjudicating Authority
finds, on a given set of facts, that the aforesaid
parameters have not been kept in view, it may
send a resolution plan back to the Committee of
Creditors to re -submit such plan after satisfying
the aforesaid parame ters. The reasons given by
the Committee of Creditors while approving a
resolution plan may thus be looked at by the
Adjudicating Authority only from this point of
view, and once it is satisfied that the Committee
of Creditors has paid attention to these k ey
features, it must then pass the resolution plan,
other things being equal. ¢
Kalpraj Dharmashi & Anr. Vs. Kotak Investment Advisors
Ltd., & Anr., 2021 SCC Online SC 204

It has further been held,that the commercial wisdom of
CoC has been given paramount
status  without any judicial intervention  for ensuring
completion of the stated processes within the timelines
prescribped by the I&B Code. This  Court thus, in
unequivocal terms, held, that there is an intrinsic
assumption, that financial  creditors are fully informed
about the viability of the corporate debtor and feasibility of

the proposed resolution plan. They act on the basis of
thorough examination of the proposed resolution plan and

assessment made by their team of experts. It has been held,
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that the  opinion expressed by CoC after due
deliberations in the meetings through voting, as per voting

shares, is a collective business decision. It has been held,

that the legislature has consciously not provided any
ground to challenge t he oO0commwer sdabfé the
individual ~ financial creditors or their collective decision
before the Adjudicating Authority and that the decision of
CoCosommewt 6 dtsmmiade nonj usticiabl e. 6
€ Thi s Cour whahiseldfttb the magotity decision of the

Commi ttee of Crediitboirlsi tiys atnlde vo fada s
resolution plan, which  obviously takes into account all aspects of
the plan, including the manner of distribution of funds among the
various classes of creditors. As an example, take the case of a
resolution plan which does not  provide for payment of electricity
dues. Itis certainly open to the Committee of Creditors to suggest

a modification to the prospective resolution applicant to the effect
that such dues ought to be paid in full, so that the carrying on of
the business of the corporate debtor does not become impossible
for want of a most basic and essential element for the carrying
on of such business, namely, electricity. This may, in turn, be
accepted by the resolution applicant with a consequent
modification as to distri  bution of funds, payment being provided
to a certain type of operational creditor, namely, the electricity
distribution company, out of upfront payment offered by the
proposed resolution applicant which may also result in a
consequent reduction of amounts  payable to other financial and
operational creditors. What is important is that it is the
commercial wisdom of this majority of creditors which is to
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determine, through negotiation with the prospective resolution
applicant, as to how and in what manner the corporate resolution
process is to take place .0
The report of the Bankruptcy Law Reforms Committee, Volume
I: Rationale and Design (November 2015) too had observed that
the business decision regarding appropriate disposition of a
defaulting company should be made solely by the CoC. The said
observation has even been relied upon
Court in the case of Kalpraj Dharamshi & Anr. Vs. Kotak
Investment Advisors Ltd. & Anr., 2021 SCC OnL  ine SC 204,
BIRC6s relevant portion is reproduced I
0The Committee believes that there is
evaluation such possibilities, and making a decision: a creditors
committee, where all financial creditors have votes in proportion
to the magnitude of debt that they hold. In the past, laws in India
have brought arms of the government (legislature, executive or
judiciary) into this  question. This has been strictly avoided by the
Committee . This appropriate disposition of a defaulting firm is a
business decision, and only the  creditors should make it. 6
V. It is also submitted that, similarly, in the Insolvency Law
Committee Report, 2018, it was re -emphasized t h a tthe 0
objective of the Code is to respect the commercial wisdom of the
CoCTthe Hondble Supreme Court i n K. Sa
t he Report of 2018 and further aff
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commercial wisdom is paramount. Thus, if the CoC in its
commercial wisdom considers it appropriate to h ave a
reconsideration of its decision, this Appellate Tribunal may
consider the same and remand the matter back to it in the

larger interest of all stakeholders and public money.

Vi. Ld. SG has also stated that without prejudice CoC has the
power to approve or to reconsider a  plan. It is trite that the
power to do also includes power to undo. It has been time and
again observed by the Courts in Indian that the power to make
an order includes power to add to, amend, vary or rescind the
said order as well. (see Dhikpathy Vs. Chairman Chennai Port
Trust, 2 001 SCC OnLine Mad 154, Para 19). Recognizing the
i nherent right, the Hondble Supreme
Kamleshkumar Ishwardas patel Vs. Union of India, (1995) 4
SCc 51 (page 55) had observed that the authority making the
decision can also revoke it . Relevant paragraph is reproduced
below:
0Since the object and purpose of the
made by the person detained is to enable him to obtain relief at
the earliest opportunity, the said representation has to be made
to the authority which can grant such relief, i.e., the authority
which can revoke the order of detention and set him at liberty.

The authority that has made the order of detention can also

revoke it. This right is inherent in
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vii.  The contention that the resolution plan once approved cannot
be reconsidered is untenable. Further
Supreme Court judgement in Gujarat Urja Vikas Nigam Limited
Vs. Amit Gupta and Ors., 2021 SCC OnLine SC 194, to aver t
that the Adju dicating Authority cannot do what the Code
consciously did not provide it the power to do, is also incorrect
and untenable.

viii. It is also submitted that the power to revoke the approval is
inherent within the power to approve to the CoC as well as the
Adjudic ating Authority. The Code need not expressly state
powers, by way of separate provisions, which are understood to
be implied in the powers expressly provided under the Code.
Thus, the Adjudicating  Authority and this Appellate Tribunal is
fully empowered un der the Code to send the matter back to CoC
for reconsideration of its decision and the CoC is fully
empowered to reconsider its decision.

iX. It has also been stated by the Ld. SG the power to approve
includes power to vary, modify and reconsider. Itis also awell -
settled principle of law that the power to take a decision, also
encompasses within it the power to modify, review and
reconsider such decision [see Duli Chand Vs. State of Uttar
Pradesh and Ors. Writ -C No. 45851 of 2011 (Allahabad High

Court; Kamal Kumar Vs. State of H.P. CWP No. 3443 of 2020
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(HP High Court); and District Collector Vs. Bhaskara, Writ
Appeal No. 615 of 1982 ( Kerala High Court)].
X. I n this regard, observation of the Hc
in the case of Rajesh Hansraj C hopra Vs. the Competent
Authority & Ors., 2001 SCCOn Line Bom 1145 s very pertinent.
Its states:
0Section 21 of t he iseeganeralprovisiGhlhaw s es Ac
to interpret provision ofan  enactment or regulation or rules where
certain powers are conferred on  certain authority to issue an
order and the extent to which such power could be exercised. In
doing so, such authority is conferred with power to modify,
amend or to alter it.o
Xi. Itisstatedthat t he Hondbl e Supreme court judg
of Ebix Singapore Pvt. Ltd. Vs. CoC of Educomp Solutions
limited & Ors. in Civil AppealNo. 3224 of 2020 to aver t that the
Resolution plan once approve d, cannot be withdrawn is not
applicable to the instant  fact situation. It is submitted th at the
Ebix judgment decided the question of whether a successful
resolution applicant can withdraw / seek modification  of in a
CoC approved resolution pla  n, while an application for approval
is pending before the Adjudicat ing Authority. Ebix does not
consi der CoCOs power to reconsider 3
approved by it. Thus, the reliance on Ebix is misplaced and

ought to be rejected. Similar, reliance on Amtek Auto Limited
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Vs. Dinkar T.Venkatsubramanian (2021) 4 SCC 45 7, is
incorrect as the said judgment pertains to withdrawal from the
resolution plan being sought by the resolution applicant.
Therefore, it is submitted that on a con -joint reading of the
established principle of law that power to do something also
includes the power to undo and the recognition of power to
remand the matter back to CoC for reconsideration in Jaypee,

it is prayed to remand the matter back to the CoC for its
reconsideration. This would enable CoC to take account of the
observations of the Adjudicating Authority and this Appellate
Tribunal positively and provide it with an opportunity to
safeguard interest of all st akeholders in the best possible

manner.

13. Company Appeal (AT) (Ins) No. 505 of 2021:

A.Submission s of the Appellant - IFCI Limited

l. The Ld. Counsel for the Appellant has stated that the Resolution
Plan is contrary to the provisions of the Code and the IBBI (CIRP
for Corporate Persons) Regulations, 2016 with respect to the
treatment provided to Appellant being a 6 Di s s e Rinamcialg
creditors 6(DFC). The payment to DFCs in the form of NCD is not
prescribed under law laid down as also th e Resolution Plan lacks
non -payment of upfront as required under Section 30 R/w

Section 53 of Code.
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Il. It is stated that Videocon Industries Limited (VIL) and its other
group companies and their lenders entered into a syndicated
Rupee Term Loan Agreement dated 08.08.2012 between VIL and
its 12 domestic subsidiaries as Obligor -Co-obligor on one hand
and the Banks and Financial Institutions as the group of
lenders, with the S BI as Facility Agent and SBICAP as the
Onshore Security Trustee. It is stated that vide letter dated
13.09.2013 the Appellant granted in principle agreement to
participate in the syndicated RTL Facility to provide loan not
exceeding Rs. 400 Crore to VIL. It  is stated that the Appellant
became party to the RTL by Deed of Accession Dated
23.09.2013. the Appellant craves leave to produce the Rupee
Term Loan Agreement if required.

II. It is also stated that apart from the assets covered under the
Rupee Term Loan Agreement, the Appellant separately enjoys an
exclusive charge over a property. It is stated that the property is
specifically the land and buildings at the factory at SP -1 Vigy an
Nagar Industrial Area, Opp. RICO Office, Shahjahanpur,
Dist:Alwar 08 301706, Rajasthan , admeasuring approx..
81554.60 sqg. mtr. It is stated that the Appellant had granted
Gran Electronics Limited (GREL),a  subsidiary of VIL not covered
under the consoli dation, a term loan of Rs. 200 crore. It is stated
that the term loan was granted on one of the secured of exclusive

mortgage of the Shahjahanour property owned by VIL, in favour
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of the Appellant. The Appellant craves leave to produce the
Corporate Loan Agreement dated 10.09.2015 and the
Undertaking dated 10.09.2015 of constructive delivery of the
Shahjahanpur property to the Appellant, if required. However, it
is an admitted position that the Appellant enjoys e xclusive
charge over the referred property at Shahjahanpur. Therefore,
the Appellant enjoys a pari passu charge with other lenders, over
all properties of the Videocon Group and also enjoys a separate
exclusive charge over the Shahjahanpur property, owned by VIL.
IV.  The Videocon Companies are all undergoing CIRP pursuant to
different orders ofthe  Adjudicating Authority. These proceedings
have however, been consolidated by an order dated 08.08.2019.
V. It is also stated by the Appellant that the Appellant is one of the
members of the CoC. It is stated that the Appellant was made
part of the CoCs pursuant to the Appellant filing its claim and
the same being admitted by the RP. It is stated tha  t the RP has
admitted the Appell antRdpee Terma Lcaan under
agreement and also the Term Loan granted to GREL against the
security over the Shahjahanpur property owned by VIL. There
are 35 members being financial creditors in the CoCs. The
Appellant and IDBI Bank are the only two financial creditors
who have a separate and exclusive charge over certain
properties, over and above the parri passu charge under the

Rupee Term Loan Agreement, of the Videocon Companies as a

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
Page43o0f 213



security towards their debts. It may be noted that the total debt
admitted towards the Appellant by t he RP of the Videocon
Companies is Rs. 637.41 Crore . It may be noted that the
liquidation value of the Videocon Companies was recorded by

the CoC asinthe 15 t MoM held on 02.09.2020. It is stated that
the Liquidation Report summary was shared with the Co C at
the 15 th Meeting is actually an incorrect value as per the
Appellant and such issues were raised by the Appella nt. Itis
stated that it is pertinent to note that the CoC has not given
explicit consent and approval to the liquidation value, however,

it is just that no member except the Appellant has raised an
objection to the same. The valuation reports themselves were
made available to the CoC member through the Virtual Data
Room. Itis stated that as per the Appellant, the liquidation value

that has b een used by the CoC in its subsequent calculations,
suffers from an arithmetic error in terms of (i) simplicitor
transcription error in terms of the liquidation value of the
Shahjahanpur property, (ii) double jeopardy to the liquidation
value due to again deducting the values for VTL Cash Balances,
after it has already been accounted for in the liquidation value
calculation, (VTL cash balances refer to certain amounts of VTL
which may be subject to the  outcome of legal proceedings) and
(iierror in transcr iption between the values for secured and

unsecured creditorsdo admitted cl ai ms,
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used by the S BICaps for the calculation of the distribution
mechanism .

VI. It is also stated that pursuant to the notices inviting EOI, 11
proposals were received by the CoCs of the Videocon Companies,
out of these proposals, the legal advisors of the R -14 disqualified
9 proposals . Hence, the only proposals which were put before
the CoC were the proposals of R -15 and V -Shape Investment
Management Limited. T he above referred two plans w ere
therefore, tabled before the CoC fo  r further consideration by the
CoC members. Itis stated that atthe 19 " meeting of the CoC, a
discussion on distribution of resol ution amount for each
financial creditor was held. The RP had informed the CoC that
the two plans i.e. plans of R -15 and V -Shape Investment
Management Limited were in accordance with the Code and the
Regulations thereunder. It was informed to the CoC that
provi sions had also been made to take care of dissenting
financial creditors including priority of payment and the
proposed plans and distribution mechanisms were in
compliance with the law. It is stated that thereafter, through e -
voting carried our between 14 .11.2020 to 11.12.2020 in
furtherance of the 19 t meeting of the CoC, the CoC voted on,
inter alia, the following: -

a. To approve the resolution plan submitted by TWIN Star,

found to be compliant with Section 30(2) of the Code under
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Section 30(4) of the Code and to authorise the RP to issue a
letter to intent to Twin star and to file an application with the
Adjudicating Authority for approval of the Resolution plan
submitted by Twin star as per section 30(6) of the C ode; and

b. To approve the Distribution Mechanism laid down in
Annexure Il of the Minutes of the 19 th Meetings of the CoC of
the Videocon Group companies.

VII.  As per the Voting report, the R -15 was elected to be SRA having
received approval of 95.09% approval of the Co C.ltisals o stated
that the 20 ™ Meeting of the CoC took place on 05.01.2021
wherein the Appellant raised its issue regarding the meaning of
Opriorityo of pay ment However, diwvessent i ng
reiterated by the RP that the Resolution Plan is already
declared complaint under the relevant provisions of the
Code and therefore no further response was needed to be
provided on the particuar query of Opriorityéo. I
that the Appellant had again reiterated its query regarding
the error in  valuation and treat ment of valuation of VTL
cash balance on the distribution amounts. It has been
recorded in the said meeting that the RP asked his team to
discuss this issue with the present Applicant separately and
try and address them at an early stage, however, no prope r
discussion or resolution was granted to the Applicant

whatsoever.
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VIIl. It is stated that in the 21 st Meeting of the CoC as well, the
concerns of the Appellant were similarly treated, in that it was
reiterated by the RP thatthe  Resolution Plan was complaint with
the provisions of the Section 30(2) of the Code and Regulation

38(1)(b) of the Regulations. Reference may be had to the below

paragraphs reproduced from the minutes of the 21 st Meeting of
the CoC.
02. 1 FCI guery: | Fe@ding queriesst@ ttle Chdire i r

which was also e -mailed by IFClIto RP before the CoC meeting:
VTL Cash Balance :IFCI raised that VTL cash balance is part of

the liquidation value and accordingly should not be deducted for
computing share of dissenting FCs. On the contrary, SB | caps
has deducted INR 120.30 Crore towards VTL cash balance from
submitted average LV. The RP responded that firstly, the
distribution mechanism and the supporting calculations were
finalized by t he lenders alongwith SBI  caps and the same was
approved by the CoC members by majority. He further continued

that the mention VTL cash balance is subject to certain
litigations and currently there is a lien on the subject cash
balance of VTL. IFCI further added that in spite of the litigations

and lien, the CoC has ac cepted the valuation reports of 2
external valuation agencies who have given some liquidation
value to these cash balance /FDs. Accordingly, IFCI insisted that

the VTL cash liquidation value should be consistent with the
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valuation of these external agencies or the CoC/ RP needs to
record reasons for not accepting their valuation of the VTL cash
balance. The RP reiterated that he updated CoC about the
litigation of VTL cash balance only for the information of the CoC
and does not in any manner links the litig ation to the treatment
of VTL cash balance at the time of arriving the liquidation value

(LV) in the distribution mechanism . He maintained that the
litigation matter is  sub -judice and would not be in a position to
comment on the same.

(Revised lender -wise distribution: IFCIl kept on insisting

that the distribution of amounts under the resolution plan
should be rectified by the RP and submitted to the entire
CoC by the RP. The RP clearly responded that the
distribution mechanism was tabled before CoC and approved

by the CoC in the CoC meeting held on 11.11.2020 and the
supporting distribution calculations arrived at by the

lenders alongwith SBicaps is already been submitted to the
Adjudicating Authority for the approval of the Resolution
Plan. Accordingly, the RP made it abundantly clear that he

or his team is not carrying out any revisions / rectifications

to the distribution mech anism/amount that was already
approved by the CoC and submitted to the Adjudicating
Authority for approval ). The matter is sub -judice and no

further discussion/ amendments is warranted at this stage.
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IX. It is sta ted that from a perusal of the issue regardin g VTL Cash
Balance, the RP has failed and unable to take it up wit h the
majority CoC. On one hand, the RP has allowed the double
deduction of the consideration of the VTL Cash balances from
the liquidation value calculation, however on the other hand he
stated that he updated the CoC about the litigation of VTL cash
balance only for the information of the CoC and does not in any
manner links the  litigation to the treatment of VTL cash balance
at the time of arriving the liquidation value in the distribution
mechanism. He maintained that the litigation matter is sub -
judice and would not be in a position to comment on the same.

X. It is stated that the Appellant had filed the captioned IA No. 762
of 2021 before t he Adjudicating Authority for essentially two
prayers, which are summarized as under:

a. Prayer for the payment of the liquidation value as per Section
30(2) of the Code payable to the Appellant as a dissenting
financial Creditor and quantified at Rs. 70.31 ¢ rore, be paid
in cash and upfront i.e. in priority to assenting financial
creditors.

b. Prayer to consider the correct value of the Videocon
Telecommunications limited cash balance for the purpose of

calculation of the liquidation value.
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XI. However, the Adjudica ting Authority by its impugned order
dated 08.06.2021 was pleased to approve the plan submitted by
TSTL and was further pleased to dispose of the all the pending
| Abs including that of the Appellant

XIl. It is submitted that a bare perusal of the said Resolution Plan
would evince that the same is not in conformity with, inter alia,
the provisions of Section 30 of the Code to the extent of the
liquidation value and the priority of payment contemplated to
dissenting financial creditors. It is trite and evident on a bare
perusal of the Code and the Regulations framed thereunder,
including the CIRP Regulations that a Resolution Plan must
meet certain mandatory criteria and failure to meet such
mandatory require ments would result in the Resolution Plan
being illegal and bad in  law and contrary to the settled provision
of the Code and the regulations framed thereunder. The
Resolution plan submitted by the R -15 TSTL has provided a
haircut of almost 90 to 95%. The p lan provides meag re amount
of Rs. 2900 crore for an admitted liability of Rs. 65000 Crore.
The said waiver is almost of Rs. 62100/ - Cror e whereby public
money is lost. The main objective and the spirit of the Code is to
maximize the assets of the Corporate Debtor (CD), however the
Code has been used as a tool to do the exact contrary and
devaluate the CD assets . The Adjudicating Authority failed to

raise questions as to whether correct information has been
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provided to the CoC for applying their commercial wisdom. The
Adjudicating Authority has in fact should have satisfied and
enquired the methodology for coming to a liquidation value and
whether the said value in itself portrays true and correct picture
of the CD.

XIll. It is also stated that the Adjudicating Au thority has taken a
judicial note of the fact that secured financial creditor would get
less than 5% and other creditors will almost get nil amount. The
Adjudicating Authority ought to have consider that whether CoC
while applying its commercial wisdom has considered the
parameters u/s.30 of the Code R/w the provisions made
thereunder. The approval of the resolution plan i
r e md a birdlingion not only creditors, stake holders but is
ultimately binding on the public exchequer whose moneys ha S
been lend by the financial creditors. Therefore, the Adjudicating
Authority should have exercised its power U/s. 31 to record the
reasons for such a huge public loss and the impugned order
should reflect such application of mind by the Authority. The
impugned order is completely silent about the reason for such
vast difference in the amount so offered to the creditors and in
fact merely talks about the restricted role of the Adjudicating
Authority while exercising its jurisdiction under the Code. By
th e way of the impugned order the A djudica ting Authority and

recorded its restrictions in exercising jurisdiction over the
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commercial wisdom, but the impugned order does not even
record the efforts on the part of the Adjudicating Authority to
verify as to wh ether true and correct information has been
provided to the CoC, whether the RP has completed his duty to
maximize the valuation of the CD in the letter and spirit of the
Code.

XIV. ltis also submitted that Section 30(2) contemplates treating the
dissenting financial creditors as per the treatment they would
have received under a liquidation scenario, in the very least. It
is submitted that in the present resolution plan under
consideration, the  plan will put the application, as a dissenting
financial credit or in a position even worse than in a
liquidation scenario . It is submitted that the payment
envisaged towards dissenting financial creditors is not less than
the amount to be paid in accordance with sub -section (1) of
Section 53 in the event of a liquida  tion of the CD. However, this
computation has to take into account not just the component of
the quantum of money but also when the Applicant receives the
money, as time value has a great impact on money.

XV.  Further, in terms of the Resolution Plan, the financial creditors
who vote in favour of the resolution plan are to also be provided
a total of 8% equity shareholding in VI L on a post money fully
diluted basis and financial creditors such as the Appellant non -

convertible debentures to be issued which w ill remain
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outstanding and shall carry a coupon of 6.65% p.a payable
annually. In this regard, it is submitted that the Code does not
provide for such methods as payment towards the debt of
financial creditor. In any case, even in case of liquidatorofaC D
in case of liquidation is to entitled or empowered to issue non -
convertible debentures or such instruments , how could such
modalities be provided during CIRP as payout and discharge of
debts of the Appellant. It is pertinent that as per the provisions
of the Code, the dissenting Financial creditor are entitled to
payout of minimum amount of liquidation value t hat too in
priority manner as prescribed under Section 30 of the Code r/w
section 53 of the Code. However, if the Code does not provide
for modality for issuance of non -convertible  debentures,
how could the same be treated as payouts/payment in
compliance  with the provisions of the Code. In any case, it
is noteworthy that there is no upfront payment or cash
receipt by the Appellant and thus, the requirements of
Section 30(2) r/w Section 53 of the Code cannot be
construed to have been met by the present reso lution plan
approved by the impugned order.

XVI. Further, issuance of NCDs cannot be considered valid
payment under the provisions of the Code inasmuch as the
same does not meetthe essentials of the Code when the test

prescribed under Section 30 is for dissent ing financial
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creditor (DFC)to  be paid in accordance with what is possible
and mandated in terms of Section 53 of the Code . Also, in
this regard, issuance of NCD cannot be correlated to payment
of DFC when issuance of same is not provided or permitted
un der the Code. Pursuant to the approval of the resolution plan
by the Adjudicating Authority, the Appellant by email dated
21.06.2021 and 29.06.2021, requested for certain information
however, til]l date there Iis no respon
counsel and SBICaps. Inspite of the said emails no response has
been received.

XVII. 1t is submitted that the said resolution plan does not seek to
take payment of the admitted amount due as on | iquidation i.e.
Rs. 70,31,00,000/ - to the appellant nor does it seek to do so in
priority as is mandated under the Code and the Regulations
framed thereunder . With regard to the issue of incorrect double
deduction of the VTL cash balance, reference may be had to the
Distribution Mechanism that is annexed to the minutes of the
19t meeting of the CoC. Part (ii) of the Component Il talks about
the available cash balancing being subject to the vacation of lien
by the Hondble Del hi Hi g h e Quoher t . Th e
explanation, it is stated that the Contingent Cash balance and
Contingent Recoveries shall be distributed in the Distribution
Ratio of 95:5 amongst the financial creditors towards their

secured and unsecured admitted Financial debt s. However,
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such a scenario is assuming all members of the CoC have
assented to the Plan. In the case of any DFC, like the Appellant,

it is stated that the distribution mechanism provides that such
dissenting creditors would be paid in accordance with the
proposal under the resolution plan(s) for the DFC. It is trite to
note that the resolution plan under consider ation does not
provide for the deduction of the VTL cash balance at all,

contrary to what is being considered by the CoC in its
calculation.  Therefore, for this reason the errors as pointed out

by the Appellant regarding the calculation need to be properly
addressed by the RP and resolved. Also, Appellant separa tely
enjoys an exclusive charge over a property being the land and
buildings at the factory at SP -1 Vigyan Nagar Industrial Area,
Opp. RIICO Office, shahjahanpur, Dist, Alwar 0 301706,
Rajasthan , admeasuring approx..81554.60 sg. mtr owned by

VIL to secure the debt of Rs.200 Crore advances to Gran
Electronics limited (GREL), (a subsidiary of VIL not covered
under the consolidation) by the appellant. Since the said debt of
GREL is not being resolved in the CIRP of VIL and other group
of companies, the said exclusive security in favour of the
appellant ought to be excluded from the purview o f the
resolution approved by way of the impugned order dated
08.06.2021 and shall  remain intact and unaffected until the

debt advanced to GREL is paid off or settled. Since by virtue of
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being secured creditor to the extent the Shahjahanpur property
is conc erned, there is exclusive rights/security of the Appellant
on such property, the debt advanced to GREL cannot be
considered or resolved as part of the resolution plan approved
by the impugned order, thus, the said property/ security needs
to be excluded from the purview of the CIRP of the Respondents
and, in no manner, the financing documents/security
documents/contracts entered into in relation to the debt
advanced to GREL be affected / repudiated/ modified/
terminated. Further, wi thout prejudice to the above or any other
ground/relief whatsoever claimed herein and as an alternative,
the appellant states that this Appellate Tribunal be pleased to
direct the RP to put on record the liquidation value which the
Appellant will receive u  nder the Resolution Plan, upfront and in
cash. Also, by way of the impugned order, the Adjudicating
Authority has essentially modified the resolution plan in order
to approve the same. It is pertinent that the Adjudicating
Authority has approved the resolu  tion plan of the SRA with
suggestion, request to both CoC and the SRA to increase the
pay-out amount to these operational creditors especially
MSMEs .

XVIII. 1t is also submitted that the Adjudicating Authority
exercises limited jurisdiction while approving the

Resolution plan and the limited jurisdiction exercised by
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the Adjudicating Authority ~ does not grant its right to
modify the resolution plan approved by the CoC. Once the
Adjudicating  Authority  determines that the resolution plan
IS in contravention to provis ilons of the Code then such
Resolution Plan has to be sent back to CoC for
reconsideration in terms of the judgment passed by the
Hond&ébl e Supr e m€omBibtaer tof Creditors of Essar
Steel India Limited (Supra), the relevant para is reproduced
herein below:
olf the Adjudicating Authority finds
the aforesaid parameters have not been kept in view, it may
send a resolution plan back to the Committee of Creditors to re -
submit such plan after satisfying the aforesaid parameter S.
The reasons given by the Committee of Creditors while
approving a resolution plan may thus be looked at by the
Adjudicating Authority only from this point of view, and once it
is satisfied that the Committee of Creditors has paid attention
to these key features, it must then pass the resolution plan,
other things being equal .o

XIX. Further, it is categorically clear that the Adjudicating
Authority is not empowered to modify the Resolution plan
while exercising the limited jurisdiction. It is submitted
that on ce the Adjudicating Authority made a determination

that the resolution plan is not in compliance to the
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provisions of the Code then the only recourse available with

the Adjudicating Authority was to either reject the
Resolution plan or sent it back to CoC for reconsideration.
Thus, the impugned order passed by the Adjudicating Authority
modifying the Resolution plan is in excess of jurisdiction vested
with the Adjudicating authority and ought to be set aside by this
Appellate Tribunal as it is settled principle of law that an order
passed without jurisdiction is nullity. Therefore, the impugned
order deserves to be quashed and set aside for failure of the
adjudicating Authority to effectively exercise its supervisory

power under the Code

14. Submissions of the Respondent No.1 to 13 [(Resolution
Professional(RP)]

The Ld. Sr. Counsel on behalf of the RP of Respondent No.1 to 13

(Videocon Group Companies under CIRP) have stated the

following:

a. What Resolution Plan he has presented in compliance with the
Code and CIRP Regulations and were placed before the CoC
who has approved the same with 95.09% majority of the voting
share in accordance with the Section 30(4) of the Code Ctis
the CoC, who has voted upon and approved the Resolution

Plan and distribution mechanism as per their wisdom . It was
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his duty to place the same before the Adjudicating Authority
and the Adjudicating Authority has approved the same.

b. He has also stated that the Resolution Applicant vide email
dated 11.11.2020 addressed to the Respondent clarified that
payment to the DFC shall be limited to the Upfront Amount
and the NCDs issued pursuant to the Resolution Plan. It is
also pertinent to mention that under the Implementation
schedule of the Resolution Plan, the DFC are proposed to be
paid the upfront amount on the 44 th day of implementation of
the resolution plan (T+44). Inview of the foregoing clauses of
the Resolution plan, it is apparent that DFC are accorded
priority under the  resolution plan on at least on the following
three accounts.

I.The DFC (including the Appellant herein) shall be paid at
least the amount payable to its under Section 53(1) in the
event of liquidation of the Corporate Debtors under the
Code, therefore, priority as r  egard the amount to be paid to
the DFC is respected and preserved under the Resolution
Plan.

ii.The upfront payment due to any DFC shall be made prior

to the upfront payment due to any Consenting/AFC

iiil. The NCDs issued to any DFC shall be redeemed prior to
the redemption of NCDs issued to the Consenting/AFC

c. Clause 3.4.5(b) of the resolution plan is set out herein below:
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0 ( In)lieu of and as consideration of the said assignment,
transfer and conveyance of  the part debt and the VTL debt, an
amount of | NR Upfort PGryomeent(60) s hal | be
the Financial Creditors towards assignment of Part Debt. This
Upfront payment shall be deposited as per the timelines
specified in Clause 7.2 in such bank account as may be
specified by the Financial Creditors. The Upfront payme nt
shall be subject to adjustments on account of payments to
DFC.6

d I n view of the aforesaid, it is subr
contention that, being a DFC, it is in a worse position than it
would be in the event the CDs were liquidated under Section
53 of the Code is misplaced and without any merit.

e. Without prejudice to the aforesaid, it is submitted that there
was no reason or occasion for the resolution plan to be sent
back to the CoC for reconsideration.
I.After filing of the said application and bef ore its disposal by
the Adjudicating Authority, on or around 15.03.2021, the
Appellant filed its application before the Adjudicating
Authority inter alia challenging the resolution plan.
ioOn 24 . 03. 2021, the Hondble Supreme Coa
Jaypee Kensington Boulevard Apartments Welfare Association
& Ors., Vs. NBCC (India) Ltd. & Ors. made some observations

in respect of payment to DFC under resolution plans.
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iil. The Application for appr  oval of the resolution plan and the
Appell ant 0s application wer e hear c
Adjudicating  Authority and during the said hearing the
judgment of the Supreme court in Jaypee as stated supra was
duly brought to the attention of the Adjudicating Auth ority.
The Adjudicating Authority enquired its impact of the said
judgment on the present resolution plan, and particularly
whet her oupfronto payment to the DFC
the Resolution Plan.
iv. Attention of the Adjudicating Authority was invited to the
clauses of theresolution plani.e.c lause 3.4.5,3.5.1, 3.5.2 and
3.6.7 whereby priority statusw  as ensured and the DFCs were
to be paid prior to the AFCs. Further, on behalf of the CoC, it
was submitted during the hearing of the application before the
Adjudicating  Authority, that entire amount due to the
appellant as a DFC shall be paid upfront in the form of cash
and that no amounts due will be paid to the Appellant in the
form of NCDs, in line withth e decision of Jaypee.

f. That by way of this Appeal, the appellant has sought to assalil
the commercial wisdom of the CoC and the Appeal deserves to
be dismissed on this ground alone.
I.The CoC has voted upon a Distribution Mechanism
alongwith the Resolution P lan. As per the distribution

mechanism, wherein that the Appellant shall be paid
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additional amounts, to the extent of difference between (i) the
amount all otted t o t he Appel |l ant
component &6 after applying forhuatappr ove
and (iii) the amount payable to the Appellant in accordance

with Section 53(1) of the Code in the event of liquidation
Therefore, asregards the amount payable to the Appellant, the
resolution plan is in compliance with the provisions of the
Code and C IRP regulations as at the relevant time of
submission of the Application before the Adjudicating
Authority . The Answering respondent craves leave to refer to
and rely upon the Distribution mechanism approve by the CoC

as and when produced. The decision on the distribution of
proceeds, so long as the same is complaint with the Code, is
within the domain of the CoC and ought not to be interfered

with by the Adjudicating Authority in view of Section 30(4) of
the Code.

ii.lt is therefore, submitted that all contentions of the
Appellant on the basis that the Appellant or the other creditor
have received a purportedly small amount as an outcome of

the insolvency resolution process of the CDs are misconceived

and against the let ter and spirit of the Code and the
Regulations framed thereunder. It is settled position of law
that the Adjudicating Authority as also this Tribunal do not

exercise jurisdiction over the commercial wisdom of the CoCs
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who are obligated to take a decision a  fter consideration inter
alia the viability and feasibility of the plan, the manner of
distribution and the order of priority of payments within their
commercial wisdom so long as their decisions are complaint
with the applicable provisions of law.

lii.It is also submitted that this Tribunal in the matter of India
Resurgence ARC Pvt. Ltd. Vs. M/s. Amit metaliks Limited
CA(AT) (Ins) n 0. 1601 of 2020 dated 02.03.2021 had observed
as under in the context of section 30(4) of the Code:

06 . On a phkin reading of this provision it is manifestly
clear that the considerations regarding feasibility and viability

of the Resolution Plan, distribution proposed with reference to
the order of priority amongst creditors as per statutory
distribution m echanism including priority and value of security
interest of Secured Creditor are matters which fall within the
exclusive domain of Committee of Creditors for consideration.
These considerations must be present to the mind of the
Committee of Creditors wh ile taking a decision in regard to
approval of a Resolution Plan with vote share of requisite
majority.

é

7. It abundantly clear that the considerations including priority

in scheme of distribution and the value of security are matters

falling within the r ealm of Committee of Creditors. Such
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considerations, being relevant only for purposes for arriving at

a business decision in exercise of commercial wisdom of the

Committee of Creditors, cannot be the subject of judicial review

in appeal within the paramete r s of Section 61(3) of
It is clear from the aforesaid decision of this Tribunal that

matters which are sought to be assailed by the Appellant are

solely within the domain of the CoC.

g The Appell antds content i-exclisiietyt t he
mortgaged to the appellant should remain unaffected or
ountouchedd6 by the resolution plan i
logic .

I.The appellant contends that it has exclusive charge over a
property being held at Shahajanpur, Alwar, Rajasthan which
are given as security by R1, VIL, for the debt of Rs. 200 Crore,
advanced to one Gran Electronics Limited. The Appellant
contends that since the said loan is not being resolved as part
of the present CIRP, the said security ought to be excluded
from the pur view of the resolution plan and ought to be
unaffected until the debt advanced to said Gran Electronics
Limited is resolved and that the documents entered into in
relation to the said debt should remain unaffected

ii.It is also submitted that the contention of the Appellant is
fundamentally flawed for the following reasons. R -1 has

advanced a corporate guarantee to secure the debt advanced
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to Gran Electronics  Limited , and the Appellant heroin has filed
a claim for the am ount owed to the Appellant in respect of the
said debts. Admittedly, the Appell an
Rs. 200 Crore pertaining to the Corporate guarantee provided
by R1 in favour of appellant to secure the aforesaid facility to
Gran Electronics Limit ed is also admitted by the RP. The
Appellant has filed a claim with the Respondent seeking to
recover its dues from the present CIRP, it cannot at the same
time contend that the mortgage given to secure the said debt
should remain unaffected by the present proceedings. lItisalso
stated that the said property belongs to the CD and ought to
be part of the CIRP proceedings in any event, and the limited
right that is available with the secured creditor is to vote
against the resolution plan if it so chooses. U nder Section 18(f)
riw Section 23(2) of the Code, the Answering Respondent is
duty bound to take custody and control of all assets over
which the CD has ownership rights. The said property at
Shahajanpur being a property of the CD i.e. R -1, could not be
left untouched or unaffected in the ongoing CIRP of R -1.

h. The Appell antds contention that t he
incorrect is misconceived and deserves to be dismissed.
I.The Appellant has sought direction to the RP to place on
record the liquidation value which the appellant will receive

under the Resolution plans. It is submitted that there is no
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obligation on the Respondent to place the valuation of each
stakeholder before them unde r the Code and/or in the
Resolution Plan. Asregards valuation, the only obligation that

Is cast upon the RP is the appointment of the valuers for
determination of the liquidation value of the CDs. Accordingly,

the liquidation value was determined and communicated to
the CoC (of which the Appellant is a part). Further, there is no
provision in the Code or the Regulations, for the CoC to
consent or approve upon the liquidation value . This is because
the Code contemplates independent and recognized bodies i.e.
registered valuers, to undertake this exercise and there is no
guestion of any approval onthe  same. Under Regulation 35 of
the CIRP regulations, the only option available with the RP is
to (i) appoint a third  registered valuer if in the opinion of the
RP, there is significant difference in the two estimates of value

and (ii) consider the average of the closest estimates of value.
Beyond this, there is no scope for the RP to asse ss the
methodology of valuation, etc., as employed by the registered
valuers.

[I.It is stated that the amounts provided to the DFC under the
resolution plan as stated under the form -H are categorically
stated to be oOestimated amo woa basi
derived on the insolvency commencement date, and the

amount shall be determined at the time of payout in
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accordance with the Section 30(2) and Section 30(4) of the
Codeo. Therefore, it i's submitted t
guestion the action underta ken by the Respondent in this
regard and cannot call upon the Respondent to disclose the
amount assigned to the Appellant at this stage since the same
Is to be decided at the time of payout/distribution as per the
resolution plan. The Respondent has stated the estimated
amounts provided to the DFC basis the liquidation value to be

Rs. 105.23 crore. SBI Caps was advisor appointed by the CoC
for its own commercial reason and for purpose of compliance

with the Code and the CIRP Regulations, and the RP has no

role in such appointment. Accordingly, calculations and
values arrived by the SBlcaps and communicated to the CoC

for their commercial assessment cannot be made the basis of

a viable challenge to the Resolution plan before this Tribunal.

In any event, it is submitted that as stated above, the
Appellant shall be paid its dues amounts on the basis of the
liquidation value arrived by the valuation undertaken by the
registered valuers at the time of distribution. It is therefore,
submitted that the contentions o f the appellant on valuation
are without any merit and deserve to be dismissed. In view of
the above there is no reason  why the Appellant should not be
satisfied as regards the valuation exercise undertaken by the

Answering Respondent in  respect of the CDs.
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I. Itis also stated that there arises no question of sending the
Resolution plan back to the CoC for reconsideration as the
only aspect of the plan that was not allegedly not in line with
the Jaypee decision was also addressed by the direction o fthe
adjudicating Authority that upfront payment in cash shall be
made to the DFCs. Since the primary grievance of the DFCs
was that they should be paid in cash up front and in priority,
and it has been addressed as per the existing position of law,
the p resent appeal deserves to be dismissed. In any event, the
Resolution planis already approved by over 95% of the CoC,
approval from the CoC in respect of the resolution plan is
already in place and there is no reason for sending the

resolution plan for rec  onsideration before the CoC.

15. Company Appeal (AT) (Ins) No. 5 29 of 2021:

A.Submissions of the Appellant - Small Industries Development

Bank of India.

l. The Ld. Counsel Appellant has submitted that the list of dates

and events as stated inthe Memo as enumerated below:
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LIST OF DATES AND EVENTS

DATE

EVENT

06/06:2018 to
25109/2018

All the respordent entities of Vidsocon group wers
under CIRP under the action taken by the Lead bank ie.
State Bark of India w's 7 of the IB Code, 2016 ard in
case of few companies who are also part of the Greup,
certain operztional creditors had filed insolvency
peitions.

26/06/2018 :

Appellant bank submitted its claim under Form C to the
RP.<

24/10/2018

The Hon'ble Principal Beach vide its Order has
transferred all matters where CIRP commenced of the
Corporate Debtors to 2 common Bench as it will, inier
olia, serve the basic purpose of tagging of all matters tg
zvoid conflicting orders, if any, in the connected matters.

0082019

The NCLT, Mumbai Bench passed an order for the
consolidation of the CIRP of the Corporate Debtors and
appoirted Mr. Masender Kumar Khandelwal es the
tesolution professionall of the Carporate Debtors
replacing thz Erstwhile Resolution Professionals.

11102019

pursaant tc the notice inviting expression o interest,
which was re-published oa 1™ November 2019, there
were in all 1 proposals which were received by COC

out of which 9 were disqualified.
i AR
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11/11/2020 19" meeting of COC was held and there was a
discussion on the aspect of Dissenting Creditors. In said
meeting . few creditors also raised doubts on the actual
amounts which will be receivable under the distribution
mechanism. It was informed that the SBI CAPS
(process advisors) will share distribution working as per
the distribution mechanism which will be approved by
the lenders. In the §ai§! COC meeting the distribution
mechanism was presented to all the lenders.

13/11/2020 The process advisor SBI CAPS provided Appellant bank
" land other creditors |-the distribution mechanism
presentation and the excel calculation (including the
liquidation value calculation) for perusal of all the
members.

TT7T03030 | “The e-voting results of 19" COC meeting were declared
and the resolution plan dated 21% August 2020 and
amended on 7" November 2020 r/w g-mail clarification
submitted by TSTL was approved and the distribution
mechanism, as laid outin Annexure 2 of the 19" COC
meeting was also approved.  The Appellant bank
dissented the resolution plan submitted by TSTL and
alsg  abstained from voting under distribution
mechanism, making the Appellant a dissenting financial
creditor

15/12/2020 Post approval of resolution plans by COC, the RP issued
Letter of Intent dated 12.12.2020 to the successful
Resolution Appellant TSTL on behalf of COC which
was accepted unconditionally by on TSTL

05/01/2021 720" meeting and 21" meeting of COC were conducted, |
“in both meetings the issue of priority payment to
:  dissenting creditors was raised. However, again the RP
11/02/2021 dismissed the seid query. Dissenting Financial Creditors
specifically raised the query as to whether there is any
.change to the distribution amounts provided by SBI
.CAPS to which the RP responded that there is no
’:change.-, ;

08/06/2021 "The Hon'ble NCLT by its impugned Order dated
- %08.06.2021'was pleased to Approve the Plan submitted
|:by TSTL
“Hence, this Company Appeal.

And.
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I. The Plan provides amounts to the Appellant bank less than the
liquidation value which the bank will receive otherwise and therefore

contrary to section 30 of  Code.

1. I n 19t h COC meeting, It was recordec
advisorsé®o shall send det ai | wor ki ngs or
receivable to each financial creditor 1inc
13 November 2020, the process advisor SBI CAPS sent an email stating

6di stribution mechani sm presentation an
(including the | iquidation valwue <calcul
members. As per the same the total liquidation value amount payable

to the Appellant bank is 2.06 crore. The said excel sheet categorically

provided that in the event the Appellant financial creditor dissents,

there is a difference of 0.42 crore which the financial creditor will have

to bear. The RP in 21st COC, to query categorically raised by one of the

financ ial creditors Bank  of Maharashtra, confirmed that there is no

change in the Distribution Calculation as calculated and shared by SBI

Caps.

2. However there is a discrepancy in the FORM H and the total amount

payable to the Dissenting creditor which shows that the same is 105.23

crore. However, as per the Distribution c

the total amount payable to the Appellant Bank is 2.06 crore and

amount payable to Bank of Maharashtra is 41.85 crore and amount

payable to IFCI (another disse  nting creditor) is around 70 crore thus far

exceeding the amount of 105 crore mentioned in Form H.
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B. The entire contention that the amount
time of payouto in i-tself is misconceived
1. Section 30(2)(b) mandates the Resolution Professional to examine

each plan and confirm that the same provides for payment of debt to

the financial creditor who do not vote in favour of the Resolution Plan

in such manner as may be specified by the Board, which shall not be

less than the amount to  be paid to such creditors in accordance with

Sub Section 1 of Section 53 in the event of Liquidation.

2. The statutory duty cast upon the RP is to ensure that the amounts

payable to the dissenting creditor shall be not less than the liquidation

value. Th us, the said Section presupposes that the RP and the Creditors

are aware about the liquidation value payable to the Financial Creditors

in the event they dissent. The contention the said amounts will be

calcul ated 6at the ti me ofisagapletonot 6 s ho ws
compliance of Section 30(2)(b) that is to say that if the amounts were

never calculated.

3. Section 30(4) pro vides that the COC may approve  after considering

i ts feasibility and viability including
proposwhddac,h may take into account the 0o6or
creditors as | aid down in Sub Section (1)
priority and value of Security Interest =

other requirements as may be specified by the Board
4. Thus, even the said section pre -supposes 3 aspects (i) manner of
distribution is already determined, (ii) liquidation value is calculated as
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per Section 53, (iii) and the COC is aware of the values of security

interest of secured creditors.

5. Infac t, the very decision making of COC is vitiated for not determining

the said liquidation value payable to the financial creditors.

C. The direction by the Adjudicating Authority to the SRA to pay

the dissenting financial credi twthosit by cas
sending the plan back to the COC for reconsideration) amounts to

modification of plan which is impermissible.

1. While considering the feasibility of t
the plan was also considered by the Appellant Bank and the same

contributed to the decision of the bank of dissenting the plan. Similarly,

other creditors, must have also considered the said aspect and voted on

the plan.

2. However, replacing of the method of payment from debentures to

Cash, amounts to modificati on. The entire tenor of the plan and

financi al mo d el of plan is based on the p
changes the nature of the plan and must be considered by the COC

independently.

3. The Jaypee Kensington matter, identical facts were dealt by the

Hondbl e Supreme Court, whereby the disseni
bank) was offered security and alternate lands instead of payments.

This Appellate Tribunal  while holding that the payment other than cash

is not permissible to dissenting creditors, al so went on to modify the

plan to negate the said illegality and directed payments to DFC in cash.
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The Hondble Supreme Court specifically
permissible as the modification in payment is a commercial aspect and

in exclusive domain and  Commercial Wisdom of the COC and cannot

be interfered. The Hondéble Supreme court
is not permissible. (Paragraphs 126 - 130).

4. The adjudicating authority has committed the same error which was

committed in the case of Jaypee K ensington.

5. The reliance on clause 3.5.7 of the plan is also misplaced. The same

is a generic statement and cannot be read in isolation from the entire

tenor and the financial model of the plan.

6. Reading the clause 3.5.7 in isolation will amount to r eading the

distribution mechanism/amounts in isolation to the plan which should

be infact an integral part of the plan.

7. Clause 3.5 entirely deals with payments to be made to the DFCs and

states that the same would be paid by way of NCDs. There is no whisper

of oO0cashbo.

8. Even otherwise by way of an affidavit the Respondents cannot justify

the Impugned Order and suppleme nt reasons. The impugned Order
doesndt state that in view of <c¢clause 3.5.
to be sent back to the COC.

D. Pl an does not provi de f or Oupfront o

Dissenting Financial creditor as provided in Section 3 0 of IBC code

2016 r/w IBBI requlation 38
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1. It i's submitted that to show complia
dissenting creditors, the plan is engineered in such a fashion so as to
show that the NCDs available with the dissenting financial creditors
woul d be redeemable one day prior to the assenting financial creditors.
This is no priority at all and merely an eye wash. The same violates the
scheme and the spirit of the code.

2. A priority is a situation where the money is being paid over and above
other creditors. Akin to CIRP cost. Regulation 38 provides that
operational creditors will have priority over financial creditors and
thereafter dissenting financial creditors will have priority over assenting
financial creditors. Thus, conjoint reading of Sect ion 30 with Regulation
38, reflect the distribution pattern of priority in the event if the
resolution plan is approved.

In the above circumstances, the Appellant humbly prays that the

appeal should be allowed

B. Submissions of the Respondent No.1 to 13 [Resolution
Professional (RP)]

l. The Ld. Sr. Counsel on behalf of the RP of Respondent No.1
to 13 have stated the following s:

a. The Resolution Professional has examined the Resolution Plan
in the context of treatment being accorded to the Dissenting
Financi al Creditors and has found the same to be in
compliance with the law.

I.It is submitted that under Clause 3.4.5, 3.5.1, 3.5.2 and

3.5.7 of the Resolution Plan, as reproduced in the Affidavit in
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Reply dated 29th August, 2021, filed by the Resolution
Professi on al (ORPO6s Replyd), the Resol ut
protects the priority status to the Dissenting Financial
Creditors (DFC).
ii. The aforesaid clauses in the Resolution Plan ensure priority
to the Dissenting Financial Creditors at least on three
accounts, which are as under:
1 The Dissenting Financial Creditors are to be paid at
least the amount payable to them in the event of
liquid ation under Section 53(1) of the Insolvency and
Bankruptcy Code, 2016 (0Codebd) ;
1 Upfront payment to Dissenting Financial Creditors shall
be made before upfront payment to Assenting Financial
Creditors is made;
T Non-convertible debentures ( ONCDs
Dissenting Financial Creditors shall be redeemed before
NCDs issued to Assenting Financial Creditors are
redeemed. [Ref para 4 1ll ), pg. 11 -12 and i), pg. 13 of
RP Reply]
iii.Basis the aforesaid Clauses in th e Resolution Plan relating to
treatment of Dissenting Financial Creditors interests, it is clear
that the Resolution Plan was compliant as per Section 30(2)(b) of
the Code read with Regulation 38(1)(b) of IBBI (Corporate
Insolvency Resolution Process) Regu | ati ons, 2016 (o
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Regul ationsod) . [ Ref -1p, &,rpg. 124andig), pg. ¢ ) , pg.
12-13 of RP Reply]

iv.-The Resolution Plan read with email dated 11th November,

2020 received from the Resolution Applicant provides that for the

purpose of computati  on of the liquidation value, only the Upfront

Amount and the NCDs proposed to be issued will be taken into

consideration as equity shares are not being issued to the

Dissenting Financial Creditors. At the relevant time, NCDs were

proposed to be issued tot he Dissenting Financial Creditors and

the same was found to be in compliance with the Code and the

CIRP Regulations as per the law as applicable at that time. [Ref

para 4 111 d) at pg. 11 of RP Reply]

v. The decision of the Hondbl eerddupr eme
Jaypee Kensington Boulevard Apartments Welfare Association v.

NBCC (I ndi a) Ltd (o0Jaypeeod) was passe
2021, which was after the filing of the Application for approval of

the Resolution Plan (0Pl an Approval
Nati onal Company Law Tri bunal , Mu mb
Aut horitybod) on 15t h December, 2020,
Resolution Plan. Therefore, the RP could not have checked the

Resolution Plan for compliance in accordance with Jaypee. In any

event, as submitted hereinabove, the Resolution Plan by way of

the aforesaid clauses, in particular Clause 3.5.7, clearly provides

that in all circumstances and in any event, the payment proposed

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
Pager7of213



to be made and the manner of making the said payment to the
Dissenting Financia | Creditors shall be strictly as per Section
30(2)(b) of the Code read with Regulation 38(1)(b) of the CIRP
Regulations. Further, pursuant to the position in Jaypee and the
Impugned Order dated 8th June, 2021, the grievance of the
Appellant that they shoul d be paid in cash and in priority has
also been addressed. Therefore, the present Appeal deserves to
be dismissed for being devoid of merit. [Ref para 4 Il €), pg. 9,

para 4 1V e) and f), pg. 15 of RP Reply]

b. Commercial wisdom of the Committee of Creditor s (0CoCO) i s
paramount and cannot be assailed.
I. It is submitted that the commercial wisdom of the CoC is
paramount. Eleven resolution plans were received for the
Corporate Debtors, of which two were found to be compliant
with the applicable provisions of the Code and the CIRP
Regulations. The two compliant plans were placed before the
CoC for voting. The CoC approved R
Resolution Plan with over 95% majority. [Ref para V, pg. 16 -
18 of RP Reply].
ii.Itis a settled position of law that com mercial wisdom of CoC
in accepting or rejecting the Resolution Plan is paramount and
that there should be no interference to an approved resolution

plan, unless the same contravenes Section 30(2) of the Code.
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[K. Sashidhar v. Indian Overseas Bank ; Committ ee of
Creditors of Essar Steel India Limited v. Satish Kumar Gupta

; Jaypee Kensington Boulevard Apartments Welfare
Association v. NBCC (India) Ltd4 and Kalpraj Dharamshi v

Kotak Investment Advisors 5 ].

lii. The Adjudicating Authority has found the Resolu tion Plan
compliant with the said provisions, therefore the present
Appeal which seeks to assail the commercial wisdom of the

CoC deserves to be dismissed.

c. The Appell antds contenti on t hat t he
liquidation value and distribution of monies under the
Resolution Plan is not compliant with the Code and the CIRP
Regulations, is without any merit.

I. The Appellant has placed sole reliance on an email dated
13th November, 2020 received by it from SBI Caps to allege
that the distribution of monies under the Resolution Plan is
not in accordance with the Code and the CIRP Regulations.
SBI Caps is the process advisor appointed by the CoC, and the

RP is not responsible as to the correctness or otherwise of any
distribution working arrived at by t he CoC process advisor.
[Ref para VI c), pg. 21 -22 of RP Reply] The RP has not received
the said email from SBI Caps.

ii.For valuation, the RP appointed two reputed valuers that are

registered with IBBlI namely RBSA Advisors and Rakesh
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Narula. Valuation re ports were obtained from them on a

confidential basis over email on 2nd September, 2020. [Ref

para VI b), pg. 20 -21 of RP Reply].

lil. The liquidation value and fair value in accordance with the

valuation reports prepared by the registered valuers have been

stated in Form H submitted along with the Plan Approval

Application filed before the Adjudicating Authority for

approval of the Resolution Plan. [Ref para VI b) iii), pg. 21 of

RP Reply].

iv.Al ong wi t h t he Resol uti on Pl ans,
me ¢ h a ni sasngut tovthe vote and was placed before the
Adjudicating Authority; the odistrib
that the Dissenting Financial Creditors will be paid the

amount payable to them as per | aw. Th
as mentioned by the Appellant, w  hich was arrived at by SBI

Caps, was not put to vote before the CoC and neither did the

RP confirm that the oO0distribution wort
same placed before the Adjudicating Authority. [Ref par aVlc),

pg. 21 -22 of RP Reply].

vviheodi stri bution mechanismé is said
assuming that all financial creditors will vote in favour of the

Resolution Plan and was prepared prior to voting. After

completion of the voting, the RP has arrived at the amounts

owed to the Dissent ing Financial Creditors , the security
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interest mapped to them, the value of asset over which such
security is created, he cash / NCDs being brought in by
Respondent No. 15 and the distribution ratio approved by the
CoC. Such amount is an estimated amount a nd can only be
decided at the time of distribution as stated in Form H.

vi. The calculations by SBI Caps, which is process advisor
appointed by the COC for its own commercial reasons, cannot
be the sole basis of challenge to the Resolution Plan. The RP
has not commented on the individual figures but has only
arrived at the estimated amount to be paid to the Dissenting
Financial Creditors as per the Code and the CIRP Regulations.
[Ref para VI c), pg. 21 -22 of RP Reply]. In any event, as stated
above, under the Resolution Plan, the Dissenting Financial
Creditors shall be paid at least the amount payable to them in

the event of liquidation under Section 53(1) of the Code.

vii.In the Minutes of the 21st Meeting of the CoC, the RP only
clarified that there was no change in the distribution
mechanism/ list as approved in 19th Meeting of the CoC. The
RP never stated that individual lender wise distribution
calculation arrived at by SBI Caps was submitted to the
Adjudicating Authority for approval. Only the distrib ution
mechanism was placed before the Adjudicating Authority after

it was also voted upon and approved by the CoC along with

the Resolution Plan.
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viii.In compliance with the Code and the CIRP Regulations, the
RP has stated the estimated amount payable to the Dissenting
Financial Creditors in Form H submitted along with the Plan
Approval Application and that the actual amount shall be
determined at the time of pay -out. [Para 5 g), pg. 24 -25 of RP
Reply].
ix.It is categorically stated in the Resolution Plan that the
exact amount payable to the Dissenting Financial Creditors
shall be arrived at, at the time of payment, which is on T+44
day, T being date of approval of the Resolution Plan. Before
such day has even arrived, the Appellant filed its application
before the Adjudicating Authority and also the present Appeal,
prematurely assuming that it shall not receive the amount due
and payable to it as per law. [Ref para 4 IIl d) at pg. 11 of RP
Reply]
Xx.The RP is not in a position to determine the exact amount
payable to the Appellant prior to the date of actual payment in
view of the eventualities that could arise. Therefore, the RP
has provided an estimated number in Form H. The RP has not
contravened the requirements of the Code and the CIRP
Regulations.

d. The Resolution Plan does not need to be sent back to the CoC

for reconsideration
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I. The only aspect of the Resolution Plan that was allegedly not
compliant with the Jaypee decision was also addressed by the
direction of the Adjudicating Authority that upfront payment
in cash shall be made to the Dissenting Financial Creditors.
The primary grievance of the Dissenting Financial Creditors
that were before the Adjudicating Authority has been
addressed by the Impugned Order.
ii. This Appellant never approached the Adjudicating Authority
challenging the Resolution Plan, therefore, it cannot be
permitted to raise these concerns at such a belated stage for
the first time. [Ref para IV, pg. 14  -16 of RP Reply] .

16. Submissions of the Respondent No.15/Successful Resolution

Applicant (SRA):

The Resolution Plan does not provide DFC with Liquidation Value

a. Clause 3.4.5 and Clause 3.5.1 clearly provide that the DFC shall
not be paid less than at least the amount payable to them in
accordance with sub -section (1) of section 53 of the IBC in the
event of a liquidation of the Corporate Debtors.

b. Further, Clause 3.5.1 of the Resolution Plan categorically states
that the DFC shall be paid their portion of Upfront Payment
before the consenting financial creditors and Clause 3.5.5 of t he

Resolution Plan provides that all cash disbursements to the DFC
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will be made one day prior to cash disbursements to the
consenting financial creditors

c. Hence, the requirement to pay the liquidation value and the
aspect of priority which are mentioned at Section 30(2)(b) of the
Code and Regulation 38(1)(b) of CIRP Regulations is complied
with by the Resolution Plan.

d. However, the Appellant in the present Appeal relied on the email
dated 13.11.2020 of SBI Caps to allege that the Resolution Plan
does not prov ided it with the liquidation value. The basis for such
allegation as stated by the Appellant is as follows:

(). That as per email dated 13.11.2020 the liquidation
value share of Appellant will be INR 70.31 crore and
that of Bank of Maharashtra and SIDBI ( other DFCs)
is INR 41.85 crore and INR 2.06 crore respectively
(which in turn total to around INR 114.21 crore)

(i) The Appellant compares the above figure of INR
114.21 crore with the figure of INR 105.23 crore which

is disclosed in the Form H to be the amount payable
under the Resolution Plan to DFC. On this basis, the
Appellant alleges that it is receiving amounts less than

the liquidation value.

e. In response to above, it is submitted that the above figures
pertain to the distribution mechanism only and not to the

entitlement of liquidation value to the DFCs under the Resolution
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Plan. In any event, the grievance of the Appellant is premature
and misconceived since Form H categorically mentions against
the sum of | NR 105.23 <crore ttdat 0Th
amounts basis the liquidation value derived as on the insolvency
commencement date, and the amounts shall be determined at the
time of payout in accordance with Section 30(2) and Section 30(4)
of the Code. 0
f. In view of the above declaration in Form H, t he Respondent No.
15 submits as follows:
) The liquidation value mentioned as payable to DFC in
Form H is an estimated amount only.
(i) The final figures payable to DFC are yet to be
determined by the CoC.
(i)  The stage for determination of final figures shall arises
only at othe time of payout 6.
(iv)  As per Clause 7.2 of the Resolution Plan, the time of payout
to the DFC is on the T+44th day, with T being the date of
approval of the Resol ut idjodcatRd an by
Authority.
(V) Even before such a stage could have been reached, the
Appellant has filed the present Appeal.

(vi)  Hence, the present Appeal is premature.
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g. In addition to above and in any event it has been clarified by the
Resolution Plan and the Form H that the amount payable to the
DFC shall not be less than the liquidation value. Therefore, it is
submitted that the present Appeal, apart from being premature,

is misleading and without any basis.

I. The Approval Order modifies the Resolution Plan

a. tissubmi tted that the decision of the
the case of Jaypee (supra) (passed on 24.03.2021) directing that
DFCs should be paid in cash was not in existence on the date
when the Resolution Plan was submitted i.e., 07.11.2020 or the
date whe n the Resolution Plan was approved by the CoC i.e.,
11.12.2020.

b. Nevertheless, Clause 3.5.7 of the Resolution Plan clarifies that in
all circumstances and in any event, the payment proposed to be
made and the manner of making the said payment to the DFC
shall be made strictly as per Section 30(2)(b) of the Code read
with Regulation 38(1)(b) of the CIRP Regulations. Further, Clause
3.4.5 of the Resolution Plan states that all Admitted Financial
Debt of the Financial Creditors of the Corporate Debtors will be
settled after taking into account order of priority amongst
creditors as laid down under Section 53(1) read with Section

30(2)(b)(ii) and 30(4) of the IBC.
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c. A conjoint reading of the above provisions of the Resolution Plan
clearly shows that the Resolution Plan had already clarified that
the payment to the DFC shall be made in accordance with Section
30(2) of t he Code. Pursuant t o t he |
Supreme Court in Jaypee (supra) such payment under Section
30(2) can be made only in cash. As such, t he Respondent No. 15
would make payment to the DFC in cash as provided for in the
Resolution Plan.
d. Inview of the above, it is submitted that the Resolution Plan is in
compliance with Section 30(2) of the Code and the settled
parameters laid down bytheHo nd bl e Supreme Court . It
reason, t hat the Hondble Adjudicating
Resolution Plan by observing at paragraph 24 of the Approval
Order that the payments to DFC shall be made in cash.
e. It is submitted that the observation made b y t he Honodobl e
Adjudicating Authority at paragraph 24 of the Approval Order
does not amount to modification of the Resolution Plan since the
Resolution Plan has already clarified at Clause 3.5.7 that the
manner of making payment to DFC shall strictly be in accordance
with Section 30(2) of the Code and Regulation 38(1)(b) of the CIRP
Regulations.
f. Hence, itis submitted that the observation in the Approval Order

iS a mere reiteration of what is contained at Clause 3.5.7 of the
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Resolution Plan. No part of the ~ Resolution Plan, let alone its basic
structure, has been modified by the Approval Order
1. The Appellantods chall enge to the Res ol
considerations is irrelevant and baseless
a. The Appellant has also alleged in its Appeal that the haircut
provided in the Resolution Plan are vast and this fact has not
been | ooked into by the Hondéble Adjudi
b. Inthis regard, it is submitted that the commercial wisdom of CoC
in approving the Resolution Plan is paramount and there can be
no interference in the same unless the Resolution Plan
contravenes a mandatory provision of the Code. In this regard,
the Respondent No. 15 relies on the following decisions of the
Hondébl e SCoprt e me
1 K. Sashidhar v. Indian Overseas Bank (2019) 12 SCC 150;
1 Committee of Creditors of Essar Steel India Limited v.
Satish Kumar Gupta (2020) 8 SCC 531,
1 Jaypee Kensington Boulevard Apartments Welfare
Association v. NBCC (India) Ltd 2021 SCC Online SC 253,
and,
1 Kalpraj Dharamshi v. Kotak Investment Advisors Civil

Appeal Nos. 2943 -2944 of 2020].
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17. Company Appeal (AT) (Ins) No. 5 45 of 2021:

A. Submissions of the Appellant - Electrolux Home Products INC.

|.  TheLd. Sr. Counsel for the Appellant has submitted that it is a market

leader in th e business of manufacturing and distributing electrical

appliances including refrigerators, dishwashers, washing machines,
vacuum cleaner , cookers, which, through its globally established brands,
sells over 60 million household and professional products in more than

150 markets every year.

II. The Appellant is the Registered Proprietor in India of, inter alia, the

following trademarks:

SL No. Class Number Mark

1. 7. 456948 KELVINATOR

2. 7. 2750132 KELVINATOR THE COLLEST
ONE

3 9 529690 KELVINATOR

4, 9 1906547 KELVINATOR

5. 9 2434796 KELVINATOR

6 9 2503025 KELVINATOR

7 9 2540643 KELVINATOR

8. 11 113327 KELVINATOR

9. 11 502337 KELVINATOR

10. 11 2268975 KELVINATOR

11. 11 2434796 KELVINATOR

12. 11 2750132 KELVINATOR THE COLLEST
ONE

lll. Originally, the Appellant's parent company, AB Electrolux
("ABE"), controlled and held 91.85% of the equity share capital in
one Electrolux Kelvinator Limited ("EKL"). EKL therefore belonged to
and/or formed part of the Electrolux Group. Under a Share
Purc hase Agreement ("SPA") dated July 7, 2005, ABE transferred all
of its equity shares and a portion of its preferential shares in EKL to

Mr. Venugopal Dhoot. By this SPA, Mr. Dhoot became the primary

shareholder in EKL. Upon and by reason of the transfer EKL ceased
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to be a part of the Electro lux Group. Simultaneously with the SPA,
a Trademark License Agreement ("TLA") dated July 7, 2005 was
executed between the Appellant and EKL inter alia for licensing the
aforesaid Trademark to EKL. EKL then merged into th e Corporate
Debtor under a scheme of merger and amalgamation. This scheme
was sanctioned by the Bombay High Court by its order dated June
30, 2006. As a result, thereof, all the assets and liabilities of EKL,
including the TLA, stood transferred to the CD. The CD, therefore,
became the licensee of the said Trademark.

IV.  The TLA dealt with the manner in which and also set out in extenso
the terms and conditions on which the Licensee would be entitled to
use the said Trademark. By the TLA, the Appellant granted the
licensee an exclusive right and license to use the Trademark on or
in connection with the manufacture, packaging, sale, marketing,
distribution and services of the Trademark Products (as described
below) in India, Bangladesh, Bhutan, Nepal, Pakistan an d Sri Lanka
("Sales Area"). Trademark Products were defined to mean products
of different models and sizes in the categories of refrigerators,
freezers, washing machines, microwaves, dishwashers, dish
sterilizers, dish dryers, microwave ovens, air conditio ners, cooker
hoods and hobs (all for consumer use) whose specifications, quality,
packaging, advertising and promotional literature conformed to the

standards imposed by the TLA in respect of which the licensee was
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entitled to use the Trademark. Some of th e key terms of the TLA are
set out below, for ease of reference:

Clause 3.1 - 0 "Licensee shall not voluntarily or by operation of law
assign or transfer this Agreement or any of Licensee's rights or duties
hereunder or any interest of Licensee herein ... A ny assignment,
transfer or sub -license without Licensor's written consent shall be
null and void ... "

Clause 6.9: "Licensee shall warrant Trademark Products as the
applicable laws in the Sales Area may require, furnish a locally
competitive warranty to the user of every Trademarked Products, and
arrange to provide, at no cost to Licensor prompt and adequat e
warranty service for all Trademarked Products sold by Licensee
throughout the Sales Area for the duration of the warranty period,
even after the termination of this Agreement ... "

Clause 16.2: "Notwithstanding anything to the contrary in this
Agreement, Licensor may terminate this Agreement with immediate
effect, by written notice to Licensee, if any of the following events
occur:

a. Licensee files for bankruptcy, goes into liquidation other than a
voluntary liquidation for the purpose of a bona fide re organisation or
any winding up, restructuring or any other proceedings to a similar
effect have been filed and admitted against the Licensee (except for
an ex-parte admission) and has not been withdrawn, dismissed or

disposed of within 90 days from the dat e of such admission
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(d) Licensee ... takes any action or undergoes any event, any or all of
which results in the Dhoot family no longer being in control of the
Licensee ...

Clause 17.1: "In the event this Agreement is terminated in accordance
with its terms, Licensee shall assign, transfer and transmit to Licensor
any and all rights of Licensee in the Trademark (if any) including
associated goodwill, and shall not thereafter manufacture or sell any
Trademark Product or use the Trademark in any manner; p rovided
that, Licensee may however, dispose of its stock of Trademarked
Product on hand within two hundred seventy (270) days after expiry

of this Agreement; provided, however, any sums due to Licensor have
first been paid; and further provided, that Licen see shall, prior to the
effective date of said expiry or  termination, deliver to Licensor a
detailed schedule of all inventory of Trademarked Product in
Licenseeds possessionéod

Clause 17.4: "Except for the right to use the Trademark as specifically
provide d for in this Agreement, (i) Licensee shall have no right, title, or
interest in or to the Trademark, and (ii) upon and after the termination

of this Agreement, all rights granted to Licensee hereunder, together
with any interest in and to the Trademark th at Licensee may acquire,
shall forthwith and without further act or instrument be assigned to

and automatically revert to the Licensor ... "

Termination of the TLA:
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V. The subject petition seeking to admit the Corporate Debtor into
CIRP was filed on January 1, 2018. On June 5, 2018, the
Appellant addressed a letter ("June Letter") to the Corporate
Debtor, recording that upon the Petition being admitted, the
powers of the Corporate Debtor's Board of Directors would vest
in the interim resolution professional . This would mean that the
Dhoot family would no longer be in control of the Corporate Debtor.
The TLA specified that the Appellant was entitled to terminate the
TLA if the Corporate Debtor underwent any event that resulted in
the Dhoot family no longer bein g in control. Accordingly, in terms of
its rights under Clause 16.2( d)( iii) of the TLA, the Appellant stated
that the TLA would stand terminated from the date on which the
Petition would be admitted. The relevant portions of the June Letter
are extracted below:
"Clause 16.2(d)(iii) of the TLA provides that Licensor is entitled to
terminate the agreement with immediate effect in the case the
Licensee undertakes any action or undergoes any event, which
results in the Dhoot family no longer being in control of the Licensee.
In the present case, admission of the CIRP application by the NCLT
will have (inter alia) the following consequences by necessary
operation of law: (i) under Section 17(I)(a) of the IBC, management of
the affairs of the Licensee will vest with the interim resolution

professional; and (ii) under Section 17(I)(b) of the IBC, the powers of

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
Paged3of 213



the board of directors of the Licensee shall stand suspended and be
exercised by the interim resolution professional.

Therefore on admission of the CIRP by  the NCLT, the Dhoot family will
no longer be in control of the Licensee. Accordingly, the Licensor
hereby terminates the TLA pursuant to Clause 16.2(d)(iii} of the TLA.
Such termination shall become effective on the date on which the
application for CIRP is admitted by the NCLT ("Effective Date") without
the requirement for any further notice, communication, application or
any other action on part of the Licensor. In accordance with Clause
17.1 ... of the TLA, on Effective Date... the Licensee shall not
thereafter manufacture or sell any Trademarked Product ... the
Licensor directs that the Licensee forthwith ... deliver to the Licensor
a detailed schedule of all inventory of Trademarked Product in
Licensee's possession ... "

VI. On June 8, 2018, the  Adjudica ting Authority passed an order
admitting the Petition and appointing Mr. Anuj Jain as the Interim
Resolution Professional ("IRP"). As a consequence of this order, the
powers of the Board of Directors of the Corporate Debtor, together
with those members of the Dhoot family who were on the Board,
stood suspended and such powers became exercisable by the IRP.
The Dhoot family therefore ceased to be in control of the Corporate
Debtor. Thereafter, in terms of the TLA and June Letter, the
termination became effe ctive and inter alia all rights in the

Trademark reverted back to the Appellant. Respondent No. 1, as the
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RP, therefore became obligated to comply with its post termination
contractual obligations, as specified in the TLA. Immediately after
the appointment of Mr. Jain as the IRP, the Appellant addressed an
email dated June 8, 2018 to the IRP, requiring the IRP to confirm
receipt of the June Letter. The IRP replied by way of an email dated
June 9, 2018, confirmed receipt of the June Letter . Again, on
Septemb er, 21, 2018, the Appellant addressed a letter to R -1
(September Letter), ¢ alling the Trademark products, and to provide
an exhaustive schedule of all inventory of trademark products
currently in the Corpor atOe Ocidleeh 18 r 6 s
2018, the Appellant received a letter dated October 15, 2018 (RP |
Letter) and a letter dated October 18, 2018 ("RP Il Letter"), addressed
on behalf of the RP. The aforesaid letters belatedly questioned/
challenged the termination of the TLA. By the RP | Letter :
a.The Appellant's termination of the TLA was invalid;
b. The termination of contracts pursuant to initiation of insolvency
proceedings would frustrate the objectives of the Code; and
c. The Corporate Debtor was entitled to continue to operate as per
the TLA.

VIl.  Itis also stated that On October 19, 2018, the Appellant replied to
the RP | Letter and RP Il Letter ("October Letter"). In this October
Letter, the Appellant:
a. Reiterated that the termination of the TLA was valid and lawful;

b. noted that the RP's challenge of the termination was belated;
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c. pointed out that the RP's conduct in not denying the termination in
earlier correspondence estopped the RP from challenging the
termination at this stage;
d. without prejudice to the val id termination of the TLA by the June
Letter, it also invoked its rights under Clause 16.2 (a) of the TLA.
Clause 16.2(a) entitled the Appellant to terminate the TLA in case
Videocon “files for bankruptcy, goes into liquidation other than a
voluntary liqui dation for the purpose of a bonafide reorganization or
any winding up, restructuring or any other proceedings to a similar
effect have been filed and admitted against [Videocon] and has not
been withdrawn, dismissed or disposed of within 90 days from the
date of such; admissiono
e. Stated that the RP had, in effect, admitted to being in breach of its
post termination obligations under the TLA by continuing to use the
Trademark even after termination of the TLA; and
f. repeated its request that the RP cease unauthorisedly
manufacturing and selling the Trademark Products and deliver up an
inventory of all Trademark Products in his possession

VIIl.  Again, in correspondence on November 23, 2018 (Exhibit K to MA
527/2019), the Appellant reiterated its requests that the RP intimate
all prospective bidders that the TLA was terminated and that the
Corporate Debtor was no longer entitled to use the Tradema rk. The
Appellant also called upon the RP to ensure that obligations under

the TLA with respect to providing warranty services are fulfilled.
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IX. On December, 24, 2018 the Appellant received a letter addressed on
behalf of the RP ("RP Il Letter"). Through thi s letter, the RP came up
with an altogether new ground to challenge the termination of the
TLA. The RP inter alia challenged the termination of the TLA as being
invalid on account of the moratorium imposed by Section 14 of the
Code; and the RP requested th at the Appellant therefore should
withdraw the June Letter. The Appellant replied to the RP Il Letter
by its letter of December 24, 2018 ("December Letter"), pointing out
that the termination of the TLA was valid and lawful, and inter alia
reiterating its  requests that the Respondent abide by its obligations
in law and contract. Given the RP's wanton disregard of contractual
obligations, the Appellant was constrained to file MA 527/2019
before the Adjudicating Authority ~ on February 5, 2019, seeking inter
alia a declaration that the termination of the TLA was valid and
directions that the RP be prohibited from using the Trademark in
any manner.

X. It is also stated that the judgment of the Hon'ble Supreme Court in
Gujarat Urja (supra), the  Adjudicating Authori  ty had jurisdiction to
and was required to adjudicate questions in MA 527/2019 as they
related directly to the CIRP of the Corporate Debtor, since the
termination of the TLA was inter alia on grounds of commencement
of CIRP proceedings against the Corporat e Debtor . The TLA entitled
the Appellant to terminate the TLA in case Videocon “files for

bankruptcy, goes into liquidation other than a voluntary liquidation for
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the purpose of a bonafide reorganisation or any winding up,
restructuring or any other procee dings to a similar effect have been
filed and admitted against [Videocon] and has not been withdrawn,
dismissed or disposed of within 90 days from the date of such
admission "

XI. It is also stated that Respondent No. 1 had placed no material on
record as to why or how the TLA is essential to the CIRP of thirteen
group companies, twelve of whom never manufactured the
Trademark Product. Further, Respondent No. | admitted at the
hearing before the NCL T that the Corporate Debtor has stopped
manufacturing product s under the Tr ademark since sometime in
2018 - which further bears out the fact that the TLA is not relevant
to the going concern status of the Corporate Debtor, let alone
something that goes to the root of the same. The Code did not entitle
the RP to take possession of assets belonging to a third party. The
license under the TLA was a mere right (that too determinable in the
circumstances set out in the TLA) to use the Trademark, which, at
all times, remained the asset of the Appellant. The termination of  the
TLA was not in violation of the moratorium imposed by Section 14
of the Code and the RP had grossly erred in failing to respect and
recognize the termination of the TLA.

XIl.  OnJune 8, 2021, the NCL T pronounced the Impugned Order merely
stating that MA 52 7/2019 was disposed of, and that Respondent No.

2 would be entitled to use the Trademark for a period of one year
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from the date of the order. Thereafter, the Impugned Order was made
available on the website of the  Adjudicating Authority ~ on June 14,
2021 an d a certified copy of the Impugned Order was issued on June

16, 2021. In this regard, it may be noted that the sum total of the
discussion in the Impugned Order with respect to MA 527/2019 is

as follows:

"As far IA 527 of 2019, praying for use of Brand nam e "Kelvinator" is
concerned, we are of the considered view that the Agreement should
continue for at least a year from the date of approval of the Plan as
per the existing Terms and Conditions as a transitional arrangement

and subsequently it is upto both  the parties to decide on the same as
per their mutual understanding”

XN, It is stated that, as far as MA 527/2019 is concerned, in the
Impugned Order the Adjudicating Authority has totally failed to even
record the contentions of the respective parties, let alone deal with
the said contentions. In this context, it is pertinent to note that both
sides made oral submissions at the hearing on May 7, 2021 and
thereafter, filed written submissions of their respective contentions.
Despite this, there is not even a  whisper in the Impugned Order of
the contentions raised by the respective parties. Instead, in
paragraph 11, the Adjudicating Authority  proceeds to dispose of MA
527/2019 in a totally unreasoned, arbitrary and non -speaking
manner which fails to even give a glimpse of what weighed with the

Adjudicating Authority or what formed the basis of its decision. It is
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respectfully submitted that the Impugned Order is ex facie
unsustainable, perverse and deserves to be set aside on this ground
alone. That the Impugne d Order dealing with precious civil rights of
parties is required to be a speaking and reasoned order. If parties’
rights are being affected, the  Adjudicating Authority ~ reasons for the
same are required to be recorded. Despite the Appellant canvassing
extensive submissions and arguments on why the termination of the

TLA was valid, and why the Corporate Debtor and/or entities
claiming under it could not utilize the Trademark, the Adjudicating
Authority passed the Impugned Order granting Respondent No. 2
the right to use the Trademark for one year. It recorded no reasons

for its arbitrary order on this front. On this ground alone, the
Impugned Order requires to be set aside.

XIV. That the Impugned Order is arbitrary and has been passed without
application of mind, insofar as it concerns MA 527/2019. The
guestion before the Adjudicating Authority was whether the
termination of the TLA was valid. If the termination was valid, there
is no question of any right to use the same continuing to vest in
Respondent No. 2. If the termination was found to be invalid, there
is no requirement for the right to be limited to one year. In recording
an extra -legal ‘transitional arrangement’, with respect, the
Adjudicating Authority has overstepped its role as Adjudicating
Authority an d attempted to step into the shoes of contracting

parties, forcing parties to extend bargains/ vary the terms of the
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same, and that too without any reasons whatsoever being recorded
for the same. That the Impugned Order has been passed without
considering any of the detailed arguments canvassed by the parties.
Despite MA 527/2019 having been filed in February 2019, despite
the same being heard by the adjudicating Authority and written
submissions filed not once but twice, the questions of law and fact
have been disposed of without recording, let alone dealing with, any
of the arguments raised by the Appellant. The Impugned Order
deserves to be set aside on this ground alone. That the Impugned
Order has been passed in complete disregard of the Hon'ble Supreme
Court's decision in Gujarat Urja (supra) that termination of
contracts on grounds of insolvency are liable to be interfered with by
the Adjudicating Authority only in cases where such termination
would result in the legs of the CIRP being cut off. This is clearly not
S0 in the present case. In the present case, the Appellant pointed out
that there were no facts on record to support the case that
continuation of the TLA was essential to the Corporate Debtor,
especially in light of Respondent No. 1 & sadmissi on before the
Adjudicating Authority that the Trademark had not been used since
2018. The Adjudicating Authority, in passing the Impugned Order,
ignored the following findings that are dispositive of the issues raised

in the subject proceedings -

0J Validityclafse i pso facto
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88. Before we proceed to analyse the validity of the
termination of the PPA by the appellant under Articles
9.2.J(e) and 9.3.1 in the present case, it is important to
contextualize it within the larger debate on this issue.
Globally, ipso facto clauses arise in a variety of
contracts. Ipso facto clauses are contractual provisions
which allow a party ("terminating party") to terminate
the contract with its counterparty ("debtor") due to the
occurrence of an 'event of default’ . In the context of
insolvency law, in some of these ipso facto clauses, the
‘event of default' include applying for insolvency,
commencement of insolvency proceedings,
appointment of insolvency representative, et al. The
United Nations Commission on Inter national Trade
Law released its Legislative Guide on Insolvency Law
in 2004. This guide defines ipso facto clauses in the
following terms:

"114. Many contracts include a clause that

defines events of default giving the counterparty

an unconditional right,  for example, of termination

or acceleration of the contract (sometimes referred

to as oO0Oipso factoo clauses). These

commonly include the making of an application for

commencement, or commencement, of insolvency
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proceedings; the appointment of an insolvency

representative; the fact that the debtor satisfies

the criteria for commencement of insolvency

proceedings; and even indications that the debtor

is in a weakened financial position ... "
The validity of such ipso facto clauses has beenco  nsidered
in a global perspective by international organizations and
in the domestic jurisdictions of nation -states in their
national insolvency laws. In order for us to assess their
validity in India, we must first understand the global
trends in contempor ary jurisprudence. We can attempt to
extrapolate our experiential learning from comparative
law. As India develops into a responsive member of the
international community, our laws cannot afford to be
inward looking.
é
J.3 Position in India
129  Befo re we consider the extent to which the lessons
of other jurisdictions should be applied to India, it is
important to advert to the discussion on the invalidation of
ipso facto clauses in India.
130 In 2005, the Report of the Expert Committee on
Company Law headed by J.J. Irani 120 noted the

requirement of reforms in the Indian insolvency regime,

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
Pagel03o0f 213



specifically citing the lessons from the recently published
UNCITRAL Guide. In relation to the moratorium period, it
made the following observations:

"Morat orium and suspension of proceedings 13.1 A limited
standstill period is essential to provide an opportunity to
genuine business to explore re -structuring.

13.4 The law should provide for treatment of
unperformed contracts. Where the contracts provide

for a utomatic termination on filing of insolvency, its
enforcement should be stayed on commencement of
insolvency.

13.5 There should be enabling provisions to interfere with
the contractual obligations which are not fulfilled
completely. Such interference or overriding powers would
assist in achieving the objectives of the insolvency process.
The power is necessary to facilitate taking appropriate
business and other decisions including those directed at
containing rise in liabilities and enhancing value of assets.
13.6 Exceptions of such powers are also essential to be
insured in the law where there is a compelling, co mmercial,
public or social interest in upholding the contractual rights
of the counter party to the contract. "

131 The Committee noted the need to invalidate ipso

facto clauses so as to prevent the value of a Corporate
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Debtor's assets from becoming di luted during the
insolvency process. However, this invalidation was to be
subject to exceptions, keeping in mind the "compelling,
commercial, public or social interest in upholding the
contractual rights of the counter party to the contract".

132  However, as is evident, this recommendation was
never directly embodied legislatively since the current
Code contains no clear -cut provision which invalidates
ipso facto clauses. In fact, the issue of the invalidation of
ipso facto clauses was not ed in a December 2018 report
titled 'Insolvency and Bankruptcy Code: The journey so far
and the road ahead' issued by Vidhi Centre for Legal

Policy. The reportnotes t hat t he Code o6does not

prohibited the operation of ipso facto clauses during

inso Ilvency proceedings. However, Section 14

provides for a limited exception prohibiting the

termination, suspension or interruption of specified

"essential goods or services" (i.e. water, electricity,

telecommunication services and information

technology se rvices to the extent they are not direct

inputs to the output produced or supplied by the

corporate debtor), and also provides relief to the

corporate debtor from the recovery of any property

by an owner or lessor during the moratorium". As a
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solution, the report recommends a conditional stay on the
operation of ipso facto clauses, beginning from the
insolvency commencement date, since "a complete stay on
the operation of ipso facto clauses would constitute a
serious restraint on the freedom of contract and would
effectively compel suppliers to perform contracts even
when such an action is against their commercial interests".

In relation to the implementation of this solution, the report
suggests the insertion of a new provision to the Code.

133 More recently, however, the IBC was amended
by the Insolvency and Bankruptcy Code (Amendment) Act,
2020 which, inter alia, introduced an Explanation to
Section 14(1). The Explanation to Section 14(1) reads thus:
"14. Moratorium. -

Explanation. -For the purposes of this subsection, it is
hereby clarified that notwithstanding anything contained

in any other law (or the time being in force, a license,
permit, registration, quota, concession, clearances or a
similar grant or right given by the Central Government,
State Government, local authority, sectoral regulator or
any other authority constituted under any other law for the
time being in force, shall not be suspended or terminated
on the grounds o(insolvency, subject to the condition that

there is no default in payment of current dues arising (or
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the use or continuation of the license, permit, registration,
guota, concession, clearances or a similar grant or right
during the moratorium period".

134  The legislative intent behindt  his amendment was
discussed in the Report of the Insolvency Law Committee
dated 20 February 2020. The Report noted the importance

of keeping the Corporate Debtor as a 'going concern' during
the moratorium period imposed under Section 14, and how

it was bei ng affected by the termination of certain
Government licenses, permits, et al, based on ipso facto
clauses which allowed termination upon commencement of
insolvency. Noting that the legislative intent underlying
Section 14 would be to invalidate such termi  nations, the
Report recommended the addition of the Explanation to
Section 14(1) of the IBC. The relevant portion, in relation to
the Explanation to Section 14(1), reads thus:

Prohibition on Termination on Grounds of Insolvency

8.3. It was brought to the = Committee that in some cases
government authorities that have granted licenses, permits
and quotas, concessions, registrations, or other rights
(collectively referred to as "grants”) to the corporate debtor
attempt to terminate or suspend them even during the CIRP
period. This could be attempted in two ways: one, by

relying on ipso facto clauses, by virtue of which these
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grants may be terminated on the advent of insolvency
proceedings themselves, and second, by initiating
termination on account of non -payme nt of dues.

8.4. The Committee discussed that by and large, the
grants that the corporate debtor enjoys from the
substratum of its business. Without these, the business of
the corporate debtor would lose its value and it would not
be possible to keep the corporate debtor running as a going
concern during the CIRP period, or to resolve the corporate
debtor as a going concern. Consequently, their termination
during the CIRP by relying on ipso facto clauses or on non -
payment of dues would be contrary to the purpose of
introducing the provision for moratorium itself. Thus, the
Committee concluded that the legislative intent behind
introducing the provision for moratorium was to bar such
termination.

8.5. In this regard, the Committee noted that depending on
the nature of rights conferred by them, these grants may
constitute the "property” of the corporate debtor. Section
3(27) of the Code provides an inclusive definition of
property which includes "money, goods, actionable claims,
land and every description of  property situated in India or
outside India and every description of interest including

present or future or vested or contingent interest arising
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out to: or incidental to, property." This definition is
substantially the same as the definition of "propert y" under
Section 436 of the Insolvency Act, 1986 (UK), which has
been considered the widest possible definition of property.
In India too, it is accepted that certain licenses and
concessions can convey permission to use property, or may
embody a lease, pe rmit, etc. granting rights in the property.
Thus, their termination in certain circumstances, could
have been considered contrary to an order of moratorium
barring actions under Section 14(1)(d) or preventing
alienation of property by any person.

8.6. Similarly, in many circumstances, termination or
suspension of grants, particularly registrations, would be
through proceedings that follow due process of law. Such
proceedings may be a form of enforcement that would
deprive the corporate debtor of its assets . In this regard,
The Committee noted that the Section 14(1)(a) prevents "the
institution of suits or continuation of pending suits or
proceedings against the corporate debtor including
execution of any judgement, decree or order in any court of
law, tribu nal, arbitration panel or other authority”
(Emphasis supplied). This provision has been given an
expansive reading by the Appellate Authority and the

Adjudicating Authority, that had passed orders preventing
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recovery by stock exchanges and regulators,asw  ell as the
de-registration of aircrafts.

8. 7. Relying on this, the Committee was of the view that
termination or suspension of such grants during the
moratorium period would be prevented by Section 14.
However, to avoid any scope for ambiguity and in exe rcise
of abundant caution, the Committee recommended that the
legislative intent may be made explicit by introducing an
Explanation by way of an amendment to Section 14(1)".

é

152 As the above excerpts indicate, but (or the subsistence

of the PPA. the Corp orate Debtor would no longer remain
as a 'going concern'. Differently stated. by virtue of the PPA
with the appellant being the sheet  -anchor of the Corporate
Debtor's business and consequently of the CIRP, its
continuation assumes enormous significance (or the
successful completion of the CIRP. The termination of the
PPA will have the consequence of cutting the legs out from
under the CIRP.

K.2 Validity of the termination of PPA

153 As discussed in Section "J.3 " of this judgement, the
broader question of the validity of ipso facto clauses has
been the subject matter of sustained legislative

intervention in many jurisdictions. This is an intricate
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policy determination, for it raises a series of questions
about striking the appropriate balance between
contractual freedom on the one hand and corporate rescue
on the other. We are cognizant that any rule that we might
craft, howsoever narrow, could have a series of
unintended second order effects, in terms of opening the
floodgates for intervention from the N CLT that might
impinge upon contractual freedom of the terminating party.
Further, the comparative experience also teaches us that,
given that the invalidation of ipso facto clauses can
unsettle the interests that contractual relationships are
founded upon , some jurisdictions that have invalidated
such clauses have done so in a cautious, prospective
fashion. This ensures that while the policy of the
insolvency law is brought into tandem with the global
regimes, it does not affect the contractual rights of t hose
parties who could not have reasonably accounted for this
change in position while negotiating their contractual
terms. Such an approach is an evidence and recognition of
the harmful effects on commercial stability that such
encroachment into contractu al freedom can generate, even
when done legislatively after careful deliberation.

154 The question of the validity/invalidity of ipso facto

clauses has been discussed in a variety of documents over
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the years, such as: (a) UNCITRAL Guide of 2004; (b) J.J.
Irani Committee Report of 2005: (c) Vidhi 's Report of 2018
critiquing the IBC; and (d) IBBI's Report of 2020, which
acknowledges the issue of ipso facto clauses in relation to
government grants. All these materials were available to
the members of the var ious committees which discussed
the IBC. Further, suspension of contracts during
insolvency was specifically allowed under Section 22(3) of
SICA, which was the erstwhile statutory regime. Section
22 of the SICA provided for the suspension of legal
proceedings and contracts, of which sub  -Section (3) was in
the

"(3) Where an inquiry under section 16 is pending or any
scheme referred to in section 17 is under preparation
or during the period] of consideration of any scheme under
section 18 or where any such scheme is sanctioned
thereunder, for due implementation of the scheme, the
Board may by order declare with respect to the sick
industrial company concerned that the operation of all or
any of the contracts, assurances of property, agreements,
settlements, awards, standing orders or other instruments
in force, to which such sick industrial company is a party
or which may be applicable to such sick industrial

company immediately before the date of such order, shall
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remain suspended or that all or any of the rights,
privileges, obligations and liabilities accruing or arising
thereunder before the said date, shall remain suspended

or shall be enforceable with such adaptations and in such
manner as may be specified by the Board: Provided that
such declaration sh all not be made for a period exceeding
two years which may be extended by one year at a time
so, however, that the total period shall not exceed seven
years in the aggregate. "

Parliament would have been conscious of the provision
which was adopted in the  SICA. Yet, no concrete position
has been adopted in relation to the termination of ipso
facto clauses by the legislature under the IBC. In the
absence of an express prohibition by the legislature, it can

be argued that there is no general embargo on the
operation of such clauses if they are part of a valid contract
under the Contract Act.

155 At the same time, we cannot lose sight of the fact
that this Court is apprised with a novel situation where the
'going concern' status of a corporate debtor wil | be negated
by a termination of its sole contract, on the basis of an ipso
facto clause. It is pertinent to note that the IBC has been in
effect from 5 August 2016, and has also been amended

multiple times. Hence, if the 'going concern' status of
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corporat e debtors was being affected on a regular basis
due to ipso facto clauses (which are in vogue even in the
present contracts similar to the current PPA), then the
legislature may, if it considered necessary, have
proceeded to legislate on an explicit positi  on with regard to
the operation of ipso facto clauses. However, this Court in
the present case is not required to resolve the broad
guestion of whether the invalidation/stay of ipso facto
clauses in India, generally, is legally permissible. This is a
matte r which raises complex issues of legal policy and a
balancing between distinct and conflicting values. Reform
will have to take place through the legislative process. The
stages through which legislative reform must take place -
absolute or incremental - is a matter for legislative change.
Our task is limited to the issue of deciding whether the
Adjudicating Authority correctly exercised the jurisdiction
vested in it, in the facts of this case, to stay the termination

of the PPA. In the absence of an explici t stand taken by the
legislature, this Court's intervention in this matter would

be guided by ascertaining the legislative intention from the
provisions of the IBC. 163 Although various provisions of
the IBC indicate that the objective of the statute is to
ensure that the corporate debtor remains a 'going concern’,

there must be a specific textual hook for the Adjudicating
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Authority to exercise its jurisdiction. The  Adjudicating
Authority cannot derive its powers from the ‘spirit' or
'object’ of the IBC. Se ction 60(5)(c) of the IBC vests the
Adjudicating Authority ~ with wide powers since it can
entertain and dispose of any question of tact or law arising

out or in relation to the insolvency resolution process. We
hasten to add, however, that the Adjudicating Aut horityads
residuary jurisdiction, though wide, is nonetheless defined

by the text of the Code. Specifically, the Adjudicating
Authority cannot do what the IBC consciously did not
provide it the power to do.

164 In this case, the PPA has been terminated solely on
the ground of insolvency, which gives the Adjudicating
Authority jurisdiction under Section 60(5)(c) to adjudicate
this matter and invalidate the termination of the PPA as it

is the forum vested with  the responsibility of ensuring the
continuation of the insolvency resolution process, which
requires preservation of the Corporate Debtor as a going
concern. In view of the centrality of the PPA to the CIRP in
the unique factual matrix of this case, this C ourt must
adopt an interpretation of the Adjudicating Authority
residuary jurisdiction which comports with the broader
goals of the IBC. Sir P.B. Maxwell in his comment ary, On

Interpretation of Statutes 129, has emphasized that a
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provision should be given a harmonious interpretation
which comports with the intention of the Legislature. The
commentary provides:

0The rul e of strict construction,
invoked, comes attended with qualifications and other
rules no less important, and it is by the light which each
contributes that the meaning must be determined. Among
them is the rule that that sense of the words is to be
adopted which best harmonises with the context and
promotes in the fullest manner the policy and object of the
legislature. The p aramount object, in construing penal as
well as other statutes, is to ascertain the legislative intent
and the rule of strict construction is not violated by
permitting the words to have their full meaning, or the more
extensive of two meanings, when best effectuating the
intention. They are indeed frequently taken in the widest
sense, sometimes even in a sense more wide than
etymologically belongs or is popularly attached to them, in
order to carry out effectually the legislative intent, or, to
use Sir Edw ard Cole's words, to suppress the mischief and
advance the remedy."

165 Given that the terms used in Section 60(5)(c) are of
wide import, as recognized in a consistent line of authority,

we hold that the NCLT was empowered to restrain the
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appellantf rom terminating the PPA. However, our decision
is premised upon a recognition of the centrality of the PPA

in the present case to the success of the CIRP, in the factual
matrix o(this case, since it is the sole contract for the sale

of electricity which wa s entered into by the Corporate
Debtor. In doing so, we reiterate that the NCLT would have
been empowered to set aside the termination of the PPA in
this case because the termination took place solely on the
ground of insolvency. The jurisdiction o f (the Adjudicating
Authority under Section 60(5)(c) o f (the IBC cannot be
invoked in matters where a termination may take place on
grounds unrelated to the insolvency of the corporate
debtor. Even more crucially, it cannot even be invoked in
the event of a legiti mate termination of a contract based on
an ipso facto clause like Article 9.2.I(e) herein, if such
termination will not have the effect of making certain the
death of the corporate debtor. As such, in all future cases,
NCLT would have to be wary of setting aside valid
contractual terminations which would merely dilute the
value of(the corporate debtor, and not push it to its
corporate death by virtue of it being the corporate debtor's
sole contract (as was the case in this matter's unique.

166 The terms of our intervention in the present case

are limited. Judicial intervention should not create a fertile
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ground for the revival of the regime under section 22 of

SICA which provided for suspension of wide  -ranging

contracts. Section 22 of t he SICA cannot be brought in

through the back door. The basis of our intervention in this
case arises from the fact that if we allow the termination

of the PPA which is the sole contract of the Corporate

Debtor, governing the supply of electricity which it

generates, it will pull the rug out from under the CIRP,

making the corporate death of the Corporate Debtor a

foregone conclusion.

173 In conclusion, we hold that:

(1) The NCLT/NCLAT could have exercised jurisdiction
under section 60(5)(c) of the IBC to stay the
termination of the PPA by the appellant, since the
appellant sought to terminate the PPA under Article
9.2.1 (e) only on account of the CIRP being initiated
against the Corporate Debtor;

(i) The NCLT/NCLAT correctly stayed the
termination of the PPA by the appellant, since
allowing it to terminate the PPA would certainly
result in the corporate death of the Corporate Debtor
due to the PPA being its sole contract: and

(i) We leave open the broader question of the

validity/invalidity of ipso facto clauses in contracts
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for legislative intervention. Consequently, for the
above reasons we find no merit in this appeal and it
is accordingly dismissed . ... "

XV. Analysed in the above framework, it becomes clear that Impugned
Order, so far as it relates to MA 527/2019, requires to be set aside.
There was no pleading let alone material placed on record by
Respondent No. |, nor does the Impugned Order note, that the
Trademark which was licensed to Corporate Debtor is the sheet
anchor of the Corporate Debtor or that termination of the license
would cut the legs out from under the CIRP of the Corporate Debtor
- which are crucial tests framed by the Hon'ble Supreme Court in
Gujarat Urja (supra). In fact it is clear from the Respondent No.1's
admission that the Trademark has not been used since 2018. That
the Respondents clearly failed to make out any case to satisfy the
test laid down by the Hon'ble Supreme Court in Gujar at Urja (supra)
and was therefore, precluded from questioning the termination of
the TLA on the ground that it was precluded or not permitted under
the Code. That the Impugned Order fails to consider that the
Trademark is not an asset of the Corporate Debt or. The NCL T failed
to consider in this regard that under the TLA:

a. The Trademark IS the exclusive property of the Appellant.
b. The Corporate Debtor was simply granted a license to

use the Trademark in a defined manner.
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c. The TLA specifically provides th  at "Except for the right
to use the Trademark as specifically provided for in this
Agreement, (i) Licensee shall have no right, title or
interest in or to the Trademark , and (ii) upon and
after the termination of this Agreement, all rights granted

to Licen see hereunder, together with any interest in and

to the Trademark that Licensee may acquire, shall
forthwith and without further act or instrument be
assigned to and automatically revert to the Licensor
d. The TLA provided the Respondent/ Corporate Debtor a
determinable license to use the Trademark in accordance
with certain defined terms, for the term of the agreement.

e. Clause 3.1 of the TLA states that the TLA and the
Licensee (Corporate Debtor's) ri ghts under the TLA cannot
be assigned! transferred either voluntarily or by
operation of law to any third party without the
Appellant's written consent.

That the Impugned Order failed to consider that:

a. Since the Trademark does not belong to the Corpora  te
Debtor, and/or is not its asset, it cannot be handed over

to a third party as a part of the "Corporate Debtor's
basket of assets".

b. The TLA is not an "asset" or "property" of the Corporate

Debtor that can be monetised during the insolvency
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resolution process. The RP cannot attempt to stake claim
over assets belonging to a third party merely because it

would add value to the Corporate Debtor's estate.

XVI. The TLA does not fall within the scope of essential goods and services
set out under Section 14 of th e Code. By way of an amendment
brought in with effect from December 28, 2019, the IBC clearly
specifies that:

o" a | icense, per mit, regi st
concession, clearances or a similar grant or
right given by the Central Government, State
Government, local authority, sectoral
regulator or any other authority constituted
under any other law for the time being in
force, shall not be suspended or terminated on
the grounds of insolvency, subject to the
condition that there is no default in payment
of current dues arising for the use or
continuation of the license, permit,
registration, quota, concession, clearances or
a similar grant or right during the moratorium
period”.

The TLA does not fall within the categories of licenses

that may not be terminated as set out in the
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explanation extracted above. There is therefore no
basis in the law to suggest that the termination of the
TLA by the Appellant is impermissible in law.
Notwithstanding the aforesaid, assuming (without
admitting) that the TLA is consider ed to fall in the
category of 'essential good or services' and could not
have been terminated during the moratorium, then
under the provisions of Section 14 of the IBC read
with Regulation 13 of the IBBI (Insolvency Regulation
Process for Corporate Persons ) Regulation, 2016, any
losses owed to the Appellant during the continued
refusal to recognize the termination of the TLA would
be payable as Insolvency Resolution Process Costs,
which the resolution plan admittedly fails to do.
Further any such moratorium on terminating
essential services also ceases to operate on
completion of the CIRP period. Accordingly, in any
event, there is no circumstance under which the TLA
can be said to transfer to the successful resolution
applicant.
XVII. That the Impugned Order has been passed in violation
of settled principles of law, natural justice, without
noting or dealing with the Appellant's submissions, and

without providing any reasons.
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XVIII. What the Id. Sr. Counsel for the Appellant has tried to conveyed
by the elaborate submissions is the followings:
The Appellant relationship with Corporate Debtor arises from a trade
mark license agreement from July, 07, 2005. The Appellant is
entitled to terminate the Trade  mark License Agreement (TLA), if the
there is a bankruptcy or the Corporate Debtor under goes any event
that leads to the Dhoot family no longer in control . Once the
insolvency petition was filed on 05.06.2018 terminated the
agreements accordance with, they have T LA dated 07.07.2005, the
termination is valid in the eye of law and Resolution Professional has
no authority to use the trade mark and show the Adjudicating
Authority cannot direct the Appellant for even allowing T LA valid for
next one year. While as perthe  own submissions of the RP the Trade
mark was not even being used since 2018
Il. As far as legal submissions were concerned, the order of the
Adjudicating Authority dated 08.06.2021 is totally unreasoned and
non - speaking order by citing multiple judgments as enunciated
below:
1 Raj Kishore Jha v. State of Bihar ((2003) 11 SCC 519; paras.
7,8,15,19);
1 Rangi International Ltd. v. Nova Scotia Bank ((2013) 7 SCC 160,
para. 3);
1 Siemens Engineering and Manufacturing Co. of India Ltd. V.
Union of India and Anr (AIR 1976 SC 1785, para. 6);

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
Pagel23o0f 213



i State of Orissa v. Dhaniram Luhar ((2004) 5 SCC 568, paras. 6
to 8);

1 Victoria Memorial Hall v. Howrah Ganatantrik Nagrik Samity
((2010) 3 SCC 732 9, paras. 40, 41)]

[I. Termination of the TLA was valid in the eye of law and in accordance
with Hondéble Supreme Court JYikadNigamnt i n (
Limited Vs. Amit Gupta & Ors. (Civil Appeal No. 9241 of 2019,
decided on march 8, 2021

V. It was also stated by Id. Sr. Co unsel for the Appellant that the
transitional arrangemen t has no basis in law . If termination of the
TLA was lawful and the underlying application allowed, there would
be no question of continuing for one year. However, if termination
was unlawful - there no requirement to restrict it to one year. The
transitional arrangement has no basis in law or contract

V. It was also stated that the Resolution Plan could only provide for
subsisting contracts  for the purpose of carrying on the business of
the Corporate Debtor and which were subsisting or having effect
immediately before the Impugned Order, be deemed to continue and
to be valid and subsisting. The Resolution Plan is binding on all
stakeholders i ncluding the Appellant and the TLA is deemed to be
valid and subsisting. The Appellant is not aware about the contents
of the Resolution Plan. Notwithstanding the same, the aforesaid
argument is misconceived primarily for the reason that the TLA was
alread y terminated by the Appellant on June 5, 2018, and therefore
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the Resolution Plan could not have provided for validity and
Ssubsistence of a contract which was alre
Affidavit in Rejoinder to the Affidavit in Reply of Respondent No . 2,
paras 7 -8). Additionally, it is settled law that a resolution plan
cannot operate to unilaterally modify contractual rights of an entity
that is a third party and entirely unrelated to the Corporate Debtor.
(Jaypee Kensington Boulevard Apartments Welf are Association &
Ors. v. NBCC (India) Limited & Ors., 2021 SCC OnLine SC 253, para.
265; MCGM v. Abhilash Lal & Ors., (2020) 13 SCC 234; para. 47)
VI. It has also been emphatically conveyed the validity of ipso facto
clauses and alleged that clause 16.2 of th e TLA is in contravention
of the Code, more specifically section 14 (d) of the Code.
Clause -17. However, the validity of ipso facto clauses vis -a-vis
Section 14 of the Code, has been deal't
Supreme Court in Gujarat Urja (supra), and the Supreme Court has
conclusively decided that ipso facto clauses are not contrary to the
Code. The Supreme Court observed in thi
crucially, [the Adjudicating Authorityo
invoked in the even t of a legitimate termination of a contract based
on an ipso facto clause like Article 9.2.1(e) herein, if such
termination will not have the effect of making certain the death of
the corporate debtor. As such, in all future cases, Adjudicating
Authority would have to be wary of setting aside valid contractual

terminations which would merely dilute the value of the corporate
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debtor, and not push it to its corporate death by virtue of it being

the corporate debtor's sole contract (as was the case in thism atter's

uni que factual matrix). o

18. The Supreme Court also noted in Gujara Urja (supra) in respect

of i pso facto clauses that o0l n the abse
by the legislature, it can be argued that there is no general embargo

on the operation of such clauses if they are part of a valid contract

under the Contract Act. o

19. Additionally, Section 14 of the Code specifically sets out the

kinds of licenses that may not be terminated on grounds of

insolvency, i.e., a license, permit, registration, guota, concession,

clearances or a similar grant or right given by the Central

Government, State Government, local authority, sectoral regulator

or any other authority constituted under any other law for the time

being in force. The TLA does not fall under any of those categories.

(Appeal, page no . 55).

21. The Hondble Supreme Court has cl ear]|
(supra) that termination of licenses may be interfered with only if the

|l icense in question is the osheend anchor
that termination would have the conseque

from under the CIRPS6 (para 152).

B. Submission s of the Respondent No.1

l. It was stated by the Ld. Sr. Counsel for the RP that the Appellant

(0El ectroluxd), a company incorporate:
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proprietor of the trademark o0Kelvinato
licensed to the Corporate Debtor via a Trademark License
Agreement dated 7th July, 2005 (O0TLAY)
by Electrolux vide a letter dated 1 st September, 2018
(0Termination Lettero6) on account of
and change of control of the Corporate Debtor from the Promoters
(defined as Dhoot Family in the TLA) to the Resolution
Prof essi on alte RP obgPtéd)to theTsaid termination,
specifically on the grounds of moratorium under Section 14 of the
Code. Electrolux preferred an application (M.A. 527/ 2019) before
the Adjudicating Authority seeking a permanent injunction
against the Respondent  from manufacturing the goods under the
Trademark and upholding the termination of the TLA.
I. 't i s EIl ectr ol uAdjadicatiagsAathotitth a Orddr is i
violation of principles of natural justice as it fails to record and
deal with the contentions an  d written submissions with regard to
M.A. 527 of 2021, thereby disposing off the application in an
unreasoned and arbitrary manner. It is submitted that the
Adjudicating Authority Order was passed by  Adjudicating
Authority after hearing in detail and consi  dering the submissions
of Electrolux, the RP and the Resolution Applicant. The
transitional arrangement provided by the Adjudicating Authority
is aimed towards the successful resolution of the Corporate

Debtor and in effect an opportunity to the Resolution Applicant
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to manage the operations of the Corporate Debtor. The
Adjudicating Authority has provided a practical approach
towards the preservation of the assets of the Corporate Debtor
and has also further granted a liberty to the parties to reconsider

the terms and conditions of the TLA and decide upon the same in

due course. The intent and purpose behind the Adjudicating
Authority  Order is evidently an attempt to resolve the disputes

between the parties and assist the Corporate Debtor towards a

successful resolution.[Para8 6810, RP&6s Reply].
Il It is submitted by Electrolux that the Adjudicating Authority
Order is contrary to the Supreme Court

Vi kas Nigam Limited v. Ami t Gupta & C
wherein it was held that te  rmination of contracts on ground of

insolvency are liable to be interfered with only if it results in the

legs of the CIRP being cut off. It is submitted that the

interpretation provided by Electrolux to the judgment in Gujarat

Urja is unilateral and incor  rect. The Supreme Court specifically

recognises the duties of the RP under Section 14 of the Code

which mandates preservation of assets, critical to preserve the

value of the Corporate Debtor and manage the operations of the

Corporate Debtor as a going con cern and the same does not in

any manner affect the RPO&s duties to
value of the assets of the Corporate Debtor. Further, the

judgment in Gujarat Urja does not deal with a situation as in the
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present case as the judgment only deals with cases regarding
validity of ipso facto clauses in relation to agreements forming a
0sheet anchoré of the Corporate Debtor
in relation to residuary contracts providing licenses to the
Corporate Debtor adding value to the asset s of the Corporate
Debtor 9 termination of which is specifically prohibited under
Section 14 of the Code. It is submitted that the judgement only
deals with contractual arrangements which are otherwise not
covered within Section 14 of the Code. [Para 20(l) and 20(m), RPO
Reply]. The termination of the TLA by Electrolux is contrary to
Section 14(1) of Code which specifically prohibits alienation or
di sposing of the Corporate Debtords a
beneficial interest in such asset. As the pur pose of the
moratorium includes preserving the Corporate Debtor's assets
during the CIRP, maximising their value and facilitating orderly
completion of the CIR process, the termination of license or any
such adverse action to the detriment of the Corporate Debtor is
in direct contradiction with the purpose and intent of the
moratorium under Section 14 of the Code. [Para 14 -1 6, RPOs
Reply].
V. It is submitted that the TLA adds value to the goods produced by
the Corporate Debtor and in effect is of value for th e Corporate
Debtor. The RP has carried out his duties effectively and

protected the assets of the Corporate Debtor in the interest of
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maximisation of value of the Corporate Debtor. Also, while
inviting the resolution plans, the RP had categorically mention ed
in the Information Memorandum the said termination of the TLA

by Electrolux. In any event, the implementation of the Resolution

Plan is not contingent upon the decision in the Application/
present Appeal preferred by Electrolux. It may be noted that it 5
solely upto Respondent No. 2, if it intends to continue with the
production of goods pertaining to the TLA after the
implementation of the Resolution Plan, and the Resolution
Professional has no say on the same.

C. Submissions of the Respondent No. 2/Successful Resolution
Applicant (SRA):

The Ld. Counsel for the SRA (Respondent No.2) has
submitted that the Resolution Plan was approved by the
consolidated CoC of the C Ds by a vote of 95.09 %. It is also
submitted that the Adjudicating Authority has disposed the

MA No. 527 of 2019 and observed as follows:

011. As far | A 527 of 2
for use of Brand name o0Kelvinator
of the considered view that the Agreement should
continue for at least a year from the date of approval of
the Plan as per the existing Terms and Conditions as a

transitional arrangement and subsequently it is upto the
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parties to decide on the same as per their mutual
understanding.”

Il. Clause 11.3 of the Res olution Plan (appearing at page 3
para 9 of t he Respondent No. 2 rep
contracts includingeé.licenseséwhi cl
eligible and which are subsisting or having effect
immediately before the order was passed by the
Adjudicating Author ity, shall be endorsement, delivery or
recording of or by operation of Applicable Law pursuant to
the order of the Adjudicating Authority sanctioning the
Resolution Plan, and on this Resolution Plan becoming
effective be deemed to and continue to be valid and
subsisting contracts. 0

[I. It is submitted that the Appellant ha d made a misplaced
argument that Clause 11.3 of the Resolution Plan is
applicable only to subsisting contracts and that the
Appellant has terminated the TLA prior to order of the
Adjudicating Authority admitting the section 7 petition
against the CD. The sa id argument of Appellant is factually
Il ncorrect because as per Appel |l a
termination dated 05.06.2018 (appearing age page 230 of
the Appeal paper Book), the ter mi
become effective on the date on which the application for

CIRP is admitted by the Adjudicating Authority 0. Hence,
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the TLA was subsisting on the date of the order of the
Adjudicating Authority admitting the Section 7 application

and also immediately before it. Therefore, as per Clause
11.3 of the approved Resolut ion Plan, the TLA continues to
be valid and subsisting.

V. It is also submitted that the Appellant has allegedly
terminate the TLA vide its letter dated 05.06.2018 by
invoking clause 16.2(d) (iii) of the TLA. The Appellant has
thereafter issued a Letter dated 19.10.2018 (appearing at
page No.240 of the Appeal Paper Book), whereby, as an
afterthought, the Appellant has also included Clause
16.2(a) of the TLA as a ground for termination. It IS
submitted that the events of termination mentioned in
Clause 16.2(a) and 16.2(d)(iii) are inconsistent with the
provisions of Section 14 of the Code, especially clause (d)
of subsection (1) thereof, which prohibits the recovery of
dOany pr oper t pathetrademartk)iby asm owner (in
this case the Appellant) where such property is occupied by
or in the possession of the CD (in this case the R -1).

V. In view of the above, it is submitted that Clause 16.2(a) and
16.2(d) (iii) of the TLA are null and void u pon the enactment
of the Code and the Appellant cannot rely on the said
clause to terminate the TLA.  Rely on the decision in Gujarat

Urja (supra), the Appellant argues that all agreements,
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other than those which are the sheet anchor of CD, can be
terminate d on mere initiation of CIRP. It is submitted that
such interpretation of the decision in Gujarat Urja (supra)
by the Appellant is wholly incorrect and without basis. It is
submitted that if the interpretation of the Appellant is
accepted , itwould lead to  an abysmal situation where most
(if not all) contracts of a CD will be terminated on mere
initiation of CIRP, which in turn would gravely impact the
going concern status of CIRP, apart from also degrading the
asset value of the CD. | t i's submitted that
Supreme Court in Gujarat Urja (surpa) has recognized the
importance of maintaining the going concern status of the
CD and has specifically left open the broader issue of
validity of ipso facto clause for the legislature to look into.
Hence, the argument made by the Appellant is wholly
unsubstantiated and misleading. Further, the argument of
Appellant is plainly contrary to Section 14 of the Code.
VI. It is also submitted that the Applicant has relied on the
Reply of RP to state thatthe Information Memorandum has
disclosed that the TLA w as terminated. The said fact does
not further the case of Appellant in any manner because
the RP has merely stated a fact that the TLA was
terminated by Appellant and, such mere statement, does

not make the termination valid in law. In fact, had the
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termination become valid in view of what is stated in the
Information Memorandum, the Appellant would have had

no occasion to file the MA seeking declaration that the
termination was valid. Hence, the case set out by the
Appellant is without basis and untenable. Lastly, it is
submitted that the argument of Appellant that the
trademark was not in use for a period of last two years is
wholly irrelevant as the CD was in CIRP during such time

and mere alleg e non -usage of the trademark during CIRP

would not ipso facto make an otherwise illegal termination

a valid one.
18. Company Appeal (AT) (Ins) No. 650 of 2021:
A. Submissions of the Appellant - Venugopal Dhoot.

l. The Ld. Sr. Counsel for the Appellant has submitted that  the
Appellant is the guarantor shareholder and ex -managing
Director/Chairman  of Videocon Industries Limited and is
interested entity of the CD and its stakeholders . What has
been stated by the Appellant is that all assets owned by
Videocon Group, particularly, foreign oil and gas assets are
not included in the  dnformation Memorandum 06 as also no
valuation thereof has been considered while the claim of
lenders of foreign oil and gas  assets of Rs. 23,120.90 Cror e

being considered as claimed upon CD.
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I. It was also stated by Ld. Sr. Counsel, the reason for
considering consolidated group insolvency resolution with
main thrust on foreign oil and gas assets not to be treated
separately so that all the creditors should g et maximum value
The RP and CoC have committed material irregularity of high
magnitude in ignoring to include  foreign oil and gas assets of
VIL as assets of VI L. They have also raised the issue that just
by paying only Rs.262 Crore (out of which cash balance
available with CD is Rs. 200 Crore) & approximately Rs. 2700
Crore through NCD carrying 6.65% p.a. payable annual
interest rate, the Resolution Applicant wi |l get possession of
all 13 CDs to run these units against the property for which
claim has been raised for over Rs.71,000/ - Crore. Although
the Appellant is not privy to CoC minutes, however, in the
impugned order makes it clear that RP has not maintained
confidentiality clause in its true letter and spirit and thereby
violated Regulation 35 (3) of the IBBI (Insolvency Resolution
Process or Corporate Persons) Regulation, 2016, copy of
Resolution Plan was not pro vided to the Appellant being  Ex-
Managing Director of the Chairman of VIL apart from being
guarantor. As per the valuation reports, the fair value of CD
was Rs.4069.65 Crore, whereas the liquidation value was

Rs.2568.13 Crore . Therefore, it is evident that the interest of
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the CDs has been comprom ised and no attempt has been
made to maximize the wealth of the CDs.

II. They have also pointed outthat ~ Adjudicating Authority at para
10 of the impugned order further observed that such a large
number of Authorized Representative for the RP at the meeting
of CoC indicates either he was  not fully prepared or the same
was designed to fetch monetary benefit (f ees) to these
Representatives. Hence, the RP and his team never attempted
to achieve the maximization of value of the 13 CDs. Rather,
the RP and their appointed agencies discharged their duties
negligently and contributed in eroding the net worth of the
entire Group by not maintaining the companies as a going
concern. Therefore, after observing  material irregularity in
exercise of powers by Respondent No.1 and CoC, the
Adjudicating Authority ought not to have approved the
Resolution Plan of R -3 in the CIRP of Corporate Debtor. The
SBI is attempting to include the foreign oil and gas assets of
VIL as assets of VOVL in the CIRP of VOVL. However, the same
will be contrary and contradictory to the stand taken by SBI
in the case of VIL as VOVL also holds the said foreign oil and
gas assets through the foreign companies incorporated for
that purpose. The said fact is clear from the IM of VOVL issued

by the RP of VOVL .
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V. It is stated that Minutes of meeting of SBLC le nders in respect
of VOVL on 26.03.2018 (page No.76 of rejoinder to R -1) clearly
records that SBI being already aware that CIRP will be
initiated against VIL and that the shareholding of VIL in VOVL
shall be taken under control by the RP, deliberately took active
steps to keep the said foreign oil and gas assets outside the
purview of the CIRP of VIL.  Similarly, a bare perusal of the
minutes of meeting of MD and CEO of SBLC Lenders on
13.06.2018 (appearing at page no.84 -85 of the rejoinder to R1)
indicated that SBI deliberately transferred the shares of VIL in
VOVL and VHHL in favour of SBICAP Trustee Company
Limited so as to sequester the  foreign oil and gas assets from
the CIRP of VIL. Valuation of standalone foreign oil and gas
assets was at 4.29 bilion USD in 2017, the value was
projected at 5.08 Billion USD in 2019, 5.61 Billion USD in
2020 and 7.02 Billion USD in 2023 (appearing at page no.101
of rejoinder to the reply of R1). Therefore , it is evident that if
the said assets would have been included in the CIRP of the
CDs then the same would have resulted in maximization of
wealth of the CDs. However, SBI, in order to have an edge over
the other creditors and to have benefit of such valuable foreign
oil and gas a ssets, in collusion with the RP, made sure that
the said foreign oil and gas assets are excluded from this CIRP

All the assets and liabilities of VHHL, VINI, VEBL and other
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subsidiaries of VOVL have been specifically included in the IM
VOVL. However,inV | L6s I M and the consequen
plan, the assets of its subsidiaries i.e. VOVL have not been
included despite admittedly VIL being the ultimate
beneficiary. Commercial wisdom exercised by CoC is arbitrary
and irrational and does not reflect any appli cation of mind.
0Stakeholdersd under the Resolution |
Rs. 71,433.75 crore, the amount admitted by the RP is Rs.
64,938.63 Crore and the amount provided under the plan to
the Stakeholders is Rs.2,962.02 Crore i.e. the amount
provided to amount claimed percentage is 4.15%, the reflects
that the stakeholders have a loss of 96% i.e. the haircut is
approx.96% (Page No.76 of the Appeal Paper Book). CoC did
not consider the proposal of Appeal to the tune of Rs. 41,334
Crore which was 10 tim es higher than the resolution plan of
R-3 and provided for payment of entire debt and submitted at
an early stage of the process. But CoC accepted resolution
plan of R -3, which provides payment of Rs.2,962 Crore against
the total debt of 31,789 Crore. Ther efore, the CoC under the
guise of commercial wisdom cannot do an illegality and
approve a resolution plan detrimental to the interests of the
CDs and their stakeholders.

V. It is submitted that resolution plan as approved by the

Adjudicating  Authority discriminates amongst the Secured
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Financial Creditors of same class. The Secured Financial
Creditors who cast vote in favour of Resolution plan are
being offered 4.89% repayment whereas Secured Financial
creditors who did cast vote in favour of resolution plan are
being offered 4.56% repayment . In terms of Resolution plan,
one set of OC i.e. workmen and employees are being offered
29.73% repayment of their admitted dues whereas other set of
OCs i.e. Government and other OCs are being offered only
0.12% rep ayment of their admitted dues. The Adjudicating
Authority after coming to  conclusion that interest of OCs has
not been taken care of in the Resolution Plan instead of
sending it back to CoC for reconsideration has approved the
same and requested CoCtoinc rease the payoutto CoC. Thus,
the Resolution plan as approved by the Adjudicating Authority
is discriminatory  and viol ative of the provisions of the Code
itself as it discrim  in ates between same class of creditors.  The
Resolution plan of R -3 provides for a massive 99.28%
haircut to OCs and 95.85% haircut to all its creditors as
was also observed by the Adjudicating Authority in the
impugned order itself at para 5.

VI. Itis stated that the SBI is blowing hot and cold under the same
breath as at one stagei.e.f orthe purpose of consolidation, SBI
requested for consolidation order in order to have common

pool of assets for maximization of value of CDs whereas on the
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other hand SBI invited interest for sale of foreign oil and gas
assets and is contesting upon inclusion of same is common
pool of assets. The RP failed to examine whether the resolution
plan is in compliance of section 30(2) of the Code and a non -
complaint resolution plan was placed by the RP before the CoC

for their deliberation/approval. The RP o ught to have taken
active steps to have the appeals dealing with inclusion of
foreign oil and gas assets pending before this Appellate
Tribunal adjudicating at the earliest.

VII. It is also stated that i t needs to be considered if
Resolution Professional and t heir appointed agencies were
concerned only with drawing their remuneration to the
extent of Rs. 1.5 crore per month, without discharging the
duties to maintain the Corporate Debtors as going concern
and prevent eroding value of assets of Corporate Debtors ?
It needs to be considered as to what are the reasons of arriving
at such low liquidation value when for the same assets for
restructuring the same lenders and experts were agreeing on
much higher valuation and particularly the Appellant was

ready and wi lling to take the company back without any hair

cut?
B. Submissions of the Respondent No.1 - RP
It is stated by the Ld. Sr. Counsel for the RP that captioned

Appeal deserves to be dismissed on grounds that (a) the

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
Pagel400f 213



appellant has no locus in his capacity as a guarantor,
shareholder and former Managing Director/Chairman of VIL

to maintain the captioned appeal as rejection of the
Appel | propbsal wnder Section 12A of the Code IS not
challenged and binding on the App  ellant, (b) the RP has duly
examined the resolution plan and determined that it confirms
to requirements under Section 30 of the Code and R egulations
thereunder, (d) the Appellant has sought to assail the
commercial wisdom of the CoCs, (e) the RP has not committed
any material irregularity in not treating the foreign oil and gas

assets as assets of VIL, (f) it is settled by this Appellate
Authority that the RP has not breach any confidentiality
clause, (g) there is no discrepancy regarding actual value, fa ir
value and liquidation value of the CDs, and (h) the
generic/cryptic allegations of fraud/collusion by the
Resolution Professional are baseless. The captioned appeal
deserves to be dismissed in limine on account of being
preferred by the Ap pellant withou t any locus as he has failed
to show how is aggrieved by the impugned order in his
capacity of a guarantor, shareholder and former Managing
Director / Chairman of VIL. In the garb of challenging the
impugned order, the Appellantha s prayed for reconsiderat ion
of his 12A proposal which is not permissible either in law or

fact s. The Appellantds 12A proposal
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the CoC in its 19 t™ meeting and was rejected by an
overwhelming majority of 98.14%. considering that the
Appellant neither challeng ed such rejection nor raised any
objections to the Resolution plan before the Adjudicating
authority, the Appellant has no locus to seek re -consideration
of 12A proposal before this Appellate Tribunal. As recognized

by this Appellate Tribunal in Vishal Vij ay Kalantri Vs. Shailen
Shab in CA(AT) (Ins) No. 466 of 2020, in para 9, 11 and 12, an
ex-promoter has no locus to challenge approval granted to a
resolution plan, evenif he seeks  reconsideration of his rejected
12A proposal on the basis that the settleme nt proposal is
superior to the approved resolution plan. It is submitted that
the Appellant has failed to demonstrate any provision of the

Code and /or the Regulations thereunder, which would entitle

the Appellant to seek acceptance of his 12A proposal by the
CoC as a matter of right. As recog
Supreme Court in Swiss Ribbions Pvt. Ltd & Ors. Vs. Union of

India & Ors. AIR 2019 SC 739 (para 38, 121), the requirement

of seeking approval for majority of the CoC implies that those

proposing the settlement cannot claim it as a matter of right.

Since Section 12A proposal i s a 0s
mechanism, the Appellant cannot seek re -consideration of the
proposal on the same lines as a resolution plan. The RP has

acted in accordance with the Code and had no occasion to
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treat the foreign oil and gas assets
view of the stay order. At the outset, it is important to highlight
that the RP only acted within the ambit of duties/powers
conferred upon it by the Code and its CIRP Regulations.
Pertinently, under Section 18(f) of the Code r/w Section 23(2)
of the code, a RP is under the mandate to take control and
custody of any asset over which the CD has ownership rights
as recorded in the balan ce sheet of the CD. However,
Explanation (b) to Section 18 of the Code specifically excludes
the assets of any Indian or foreign subsidiary of the CD from
the purview of the terms Oassetsd as
Accordingly, the RP took control and cu stody of such assets
over which VIL has ownership rights as record in the
standalone balance sheet of VIL in compliance with Section
18(f) R/w Explanation (b), and Section 23(2) of the Code,
excluding assets of any Indian or foreign subsidiary of VIL
I. It i s also stated that the RP has not committed any material
irregularity and he is not guilty of incompliance with the
Consolidation order passed by the Adjudicating Authority for
the following reasons:
a. While the RP was in the process of analyzing the
implica tions of the Consolidation order passed on
12.02.2020, it was stayed vide order dated 19.02.2020

passed by this Appellate Tribunal in CA(AT) (Ins) No. 299
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of 2020 and no further steps could be taken by the RP in
pursuance of the Consolidation order. Theref ore, Appellant
cannot assert that the RP ought to have treated the foreign
oil and gas assets as VI LOs assets
contempt of the stay order passed by this Appellate
Trib unal.
b. Pertinently, the Appellant ¢ a ntéke benefit of the direction
in the stay order which continues the interim order dated
22.08.2020 passed by the  adjudicating Authority, since the
interim order was continued only to the limited extent that
it prohibited SBI from proceeding with the sale of upstream
foreign oil and gas assets with ~ passing of the Consolidation
order, all findings relied upon by the Appellant have been
merged into the consolidation order, which continues to be
stayed by this Appellate Tribunal.
c. The facts stated in the limite d reply filed by the RP to
CA(AT) (Ins) No. 299 of 2020 highlighted the reasoning and
factors on account of which the RP coul
the assets of its wholly owned Indian subsidiary, VOVL,
and other foreign entities, VHHL, VEBL and VINI, which
have not been reflected in standalone financial statements
of VIL as its assets, as VILOs asse
CIRP in view of Explanation (b) to Section 18 of the Code

and the subsistence of the stay order.
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II. Further, the relief sought by the Appel lant seeking issuance of
fresh information memorandum and call for fresh
EOI/ Resolution Plan for all assets of Videocon group including
all foreign oil and gas assets of Videocon Group is subject
matter of CA(AT) (Ins) No. 299, 467, 639, 640 of 2020, pendi ng
before this Appellate Tribunal, and thus cannot be entertained
in the present appeal. Additionally, the allegation that the RP
inflated the liabilities of the CD is misconceived. The RP has
admitted those claims of other entities creditors filed with hi m
andtosuch extent thatthey relate to security interests created
in favour of these creditors by the CDs being cross -
collateralized and corporate guarantee claims in accordance
with the Code and Regulations thereunder. The Appellant has
provided no subs tantiation to his bald allegations, the
Respondent reserves its rights and would be happy to  provide
a detailed explanation for each admitted claim if deemed
necessary by this Tribunal.

V. It i s also stated that the Appell antd
failed to examine whether the Resolution Plan is compliant or
not is totally devoid of merit and untenable both in law and
facts. It is submitted that the resolution plan is complaint with
Section 30(2) of the Code and the IBBI(Insolvency Resolution
Process for Corporate Persons) Regulations, 2016. In this

regard it is submitted that (a) the RP found the resolution plan
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to be complaint with the Code and regulations, as captured in

Form -H and the Plan Approval application, (b) the Resolution
Plan and the Distribution Mechanism has been approved by

the CoC by an overwhelming majority of 95.09% in exercise of
their commercial wisdom and (c) the adjudicating authority
correctly relying upon K Sash idhar Vs. Indian Overseas Bank

& Ors. and Essar Steel India Ltd. Committee of Creditors Vs.
Satish Kumar Gupta has categorically found the resolution
plan to be compliant with the Code and CIRP Regulations and
upheld the commercial wisdom of the CoC. As regards, the
allegations in respect to differential payments being meted out

to different classes and sub  -classes of creditors, it is important

to highlight that the  Appellant has no locus to espouse the
cause of creditors of VIL specifically when the Appell ant has
failed to demonstrate how is his rights are adversely affected

by it.

V. It is also stated that the RP, in accordance with the Code and
CIRP Regulations, appointed two reputed valuers, who were
glistered with the |1 BBl and didnot
the property being valued, for the purpose of valuation of the
CDs. The resolution plans were received on a confidential
basis in electronics encrypted from on 31.08.2020. The index
pages of the resolution plans were opened on 02.09.2020. The

valuation reports, received by the RP on a confidential basis
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over email on 02.09.202 0 were directly uploaded in the
Virtual Data room on the night of 02.09.2020. Hence, there

was no occasion for anyone to know about the liquidation
value, since the liquidation value was received on 02.09.2020,

after receipt of the resolution plan on 31.0 8.2020. The
liquidation value of was also mentioned in the Form -H
submitted before the Adjudicating Authority alongwith the

plan approval application. Thus, there is no discrepancy
regarding actual value, fair value and liquidation value of the

CDs. The ge neric, vague and cryptic allegations of material
irregularity and fraud/collusion by the RP are baseless and
denied in seriatim. With regard to applications filed under
Section 43, 45 & 46 of the Code, the RP filed these
applications, in exercise of its st  atutory duty under Section
25(2)(j)) of the Code R/w Regulation 35A of the CIRP
Regul ati ons. The Appell ant 6s
evidentiary value are baseless and extraneous to the present

appeal.

B. Submissions of the Committee Creditors of Consolidated
Videocon Group of Companies -
It is stated by the Ld. SG that the instant appeal has filed by the
Appellant is a part of a long  -drawn strategy of the Appellant herein

to disrupt the successful and smooth functioning of t he CIR Process
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of Consolidated Corporate Debtors. It is submitted that Videocon

Industries Limited and Videocon Telecommunications Limited were

2 (two) of the largest accounts that were classified as non -performing

assets by banks on account of the default s and in respect of whom,

the Reserve Bank of I ndia (O0RBI 6) had p
for initiating insolvency proceedings pursuant to the provisions of

Section 35AA of the Banking Regulation Act, 1949, as amended. It

is submitted that RBI had se  nt a letter to SBI in its capacity as Lead

Bank (ORBI Lettero6), directing to provi
O Nemmer forming assetsd as per the data m
Repository of Information on Large Credits (as listed in the annexure

to the RBI Letter, which included inter alia VIL and VTL), time till

December 13, 2017 to resolve their debts outside the scheme of the

IBC, failing which insolvency proceedings under the IBC are to be

initiated against the companies before December 31, 2017. Sin ce the

accounts of VIL and VTL could not be resolved pursuant to the RBI

Letter and on account of the continuing default, the application to

initiate CIR Process was filed on 1st January, 2018 against VIL and

VTL. It is submitted that the Appellant raised various frivolous

contention resisting the admission of applications against VIL and

VTL on account of which it took a considerable time of more than 5

months before the admission of the application against VIL and VTL.

This delay in the admission process itself, caused on account of the

litigation by the Appellant, was the starting point which has caused
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tremendous delay inthe  CIRP of the Consolidated Corporate Debtors
and resulted in deterioration of value of the assets of the
Consolidated Corporate  Debtors and which has resultantly caused
tremendous loss in recovery by the various stakeholders of the
Consolidated Corporate Debtors. The conduct of the Appellant, as
shown hereinafter, adequately demonstr
intent and mala fidenot only to mislead this Hondbl
also to misuse the judicial process in its attempt to continuously
frustrate the CIR Process of the Consolidated Corporate Debtors.
Il. It is submitted that the Appellant, Mr. Venugopal Dhoot, who is
admittedly the ex -promoter cum chairman of Videocon Industries
Limited (ovliLOG6), t he parent company of
Companies, is directly responsible for the insolvency of the Videocon
group companies on account of, inter alia, his poor management. It
is pertinent to bring to the attention of thi:
State Bank of India had initiated personal insolvency proceedings
against the Appellant herein by filing an application under Section
95 of the Code on 1st September 2020. The application for initiat ion
of personal insolvency against the Appellant herein in his capacity
as a personal guarantor to the debts owed by VIL has been allowed
by the Hondble Adjudicating Authority
September 2021. Itis stated that filing of the instan  t Appeal by Mr.
VN Dhoot, therefore, is without any basis and is non -maintainable

under the Code on account of the initiation of personal insolvency
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proceedings against him and since it is preferred merely to scuttle

the CIR Process of the Consolidated Cor  porate Debtor and misuse

the same to create hindrances in the personal insolvency
proceedings before t he Honodobl e Adj udi
Respondent No. 2 respectfully submits that the instant Appeal

contains several false, unfounded, bald, vague and in accurate

statements/ averments which are in the form of allegations against

the lenders. Such allegations are totally devoid of any merit.

[l It is submitted that the present Appeal deserves to be dismissed in
limine and ought to be dismissed on, inter alia, the following
grounds:

a. The Appellant lacks the locus standi to file the
present Appeal as the Appellant cannot be
considered to be an aggrieved person under
Section 61 of the Code. The Appellant after
having made all attempts to frustrate the
successful  re solution of  Consolidated
Corporate Debtors is merely attempting to
further derail and disrupt the CIR Process of
the Consolidated Corporate Debtors in gross
abuse of the process and in complete
contravention of the object of the Code.

b. The Appel | anottinGirstiaticgovaridus

litigations before various forums from time to
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time belies his assertion that he has co -
operated in the initiation of insolvency
proceedings of the Consolidated Corporate
Debtors, when, in fact, it was th
incessant lit igation that has caused
tremendous delay in the conclusion of the CIR
Process which has consequently led to value
deterioration;

c. The Respondent No. 2 has conducted the CIR
Process strictly in accordance with the
provisions of the Code and the Insolvency an d
Bankruptcy Board of India (Insolvency
Resolution Process of Corporate Persons)
Regul ati ons, 2016, as amended
Regul ationséo¢;

d The rejection of the Appell antds
Restructuring of Domestic Assets of Videocon
Industries Limited and other Co  -Obligors
(0OAppel l ant ds Wit hdrawal Proposal
Respondent No. 2 was in its commercial
wisdom and taken after due consideration of
the Appellantds Withdrawal Propo:

Respondent No. 2;
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e. The Appellant is belatedly trying to challenge
the rejection o f hi s Appell ant 0s Wit hdr
Proposal with an ulterior motive only known to
him;
f. The Appellant has no locus to champion the
issues on behalf of the dissenting financial
creditors or other creditors after being the
reason for the mismanagement and the
instant insolvency of the Consolidated
Corporate Debtors .
V. Itis submitted before this Tribunal that the Appellant lacks the locus
standi to file the instant Appeal. As per Section 61 of the Code, only
an oOaggrieved persondé can f i decofthen ap p e a
Adjudicating Authority. The Appellant cannot in any way be
considered to an oaggrieved persondé qua
submitted that an individual whose own actions and inactions have
contributed and continue to contribute to the financia | illness of the
Consolidated Corporate Debtors and whose actions and inactions
run contrary to his claims of value maximisation in the interest of
creditors and best intention for the resolution of the Consolidated
Corporate Debtors, ought not to be allow ed to now challenge the CIR
Process throughout the CIR process of the Consolidated Corporate
Debtors, the Appellant has made all possible endeavors to frustrate

and derail the CIR Process and thwart all attempts of a successful
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resolution of the Consolidat ed Corporate Debtors thereby

jeopardizing the interest of all stakeholders and defeating the very

objects of the Code. The Appellant has filed numerous litigations in

a gross abuse of the process with the sole intention to disrupt the

CIR Process and frust rate smooth conclusion of the CIR Process. It

is a matter of record that the Appell al
omission while in control of the Consolidated Corporate Debtors are

being investigated by several investigating agencies. Furthermore,

Appellant 6s i nstant challenge to the | mpugn
inasmuch it is squarely covered by this
in Mr. Vishal Vijay Kalantri vs. Mr. Shailen Shah (Resolution

Professional of Dighi Port Limited) & Ors., CA -AT (Ins) No. 466 of
2020 (0 Vi jay Kalantri o). I n Vijay Kal antr
faced with similar fact situation as there as well the 12A settlement

proposal of the promoter was rejected by the CoC with 99.68% vote

while the resolution plan of one resolution applicant w as approved

by 99. 68% vot e. Whil e dismissing the pro
approval of the resolution plan and rejection of its 12A proposal, this

Tribunal observed that the averment that 12A proposal is better as

regards maximisation of the value of the assets of the Corporate

Debtor and subserves the interest of all stakeholders, is not to be

accepted. Therefore, the Appeal does not merit any consideration of

this Hondble Appellate Tribunal and o0OuU(

should be dismissed with exempl arycosts. The Appell antdés co
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in initiating various litigations before various forums from time to
time belies his assertion that he has cooperated in the initiation of
insolvency proceedings of the Consolidated Corporate Debtors,
when, in fact, itwa s t he Appellantds incessant I
caused tremendous delay in the conclusion of the CIR Process which
has consequently led to value deterioration.
V. The Appellantds attempts of disrupting e
of the Consolidated Corporate Debtors are evident from the below
mentioned list of proceedings initiated by it:
a. Resisting the Section 7 Applications for initiation of CIR Process
against VIL and VTL: The Appellant, on behalf of the Corporate
Debtor, had raised several grounds opposing the initiation of the
CIR Process against VIL and VTL. The objections of the Appellant
are evident and referred in the Adjudicating Authority Order
dated 06.06.2018 and 11.06.2018 whereby the insolvency was
admitted against VIL and VTL respective ly. The Appellant is
deliberately attempting to mislead this Tribunal by stating that
he had co -operated and supported the insolvency proceedings of
Consolidated Corporate Debtors;
b. Stay on the EOI process of VIL: the erstwhile Resolution
Professional of V IL, namely Anuj Jain, had invited expression of
interest (OEOlIso6) from prospective res
the Appellant filed an application before the Adjudicating

Authority seeking transfer of insolvency proceedings against
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Videocon Group of Com panies to a single bench of Adjudicating
Authority. Due to this, the Adjudicating Authority had directed
the then Resolution Professional of VIL, namely Mr. Anuj Jain, to
temporarily defer the CIR Process of VIL and wait for the decision
of the Adjudicatin g Authority ;

c. Seeking inclusion of foreign oil and gas assets held by foreign
subsidiaries of VIL in the CIR Process of VIL: More than a year
after initiation of CIR Process against VIL and 12 group
companies, Appellant filed two separate applications seeki ng
similar reliefs, bearing MA No. 2385 of 2019 and MA No. 2620 of
2019, for inclusion of the foreign oil & gas assets held by the
foreign incorporated subsidiaries of VIL in the CIR Process of VIL.
It is pertinent to note that even during the consolidatio n
proceedings leading upto the Order dated 8 August 2019, the
Appellant did not raise any averment about inclusion of foreign
oil and gas assets in the CIRP of Consolidated Corporate Debtors.
These MAs came to be filed only after almost a year after initia tion
of CIR Process against VIL and 12 group companies, with the sole
intention to delay and derail the CIRP of Consolidated Corporate
Debtors. The said MAs were contested by the lenders, inter alia,
on the ground of it being ultra vires the provisions of the Code
inasmuch as the Code has no extra  -territorial application over
such foreign incorporated subsidiaries and the assets held in

subsidiaries of Videocon Industries Limited. Despite this, the
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Adjudicating Authority vide 12.02.2020 Adjudicating Authori ty
Order (defined below) directed inclusion of the foreign oil and gas
assets in the CIR Process of VIL. However, the said 12.02.2020
Adjudicating Authority Order was appealed against and was
stayed by this Tribunal vide Order dated 19.02.2020;

d. Seeking co nsolidation of CIR Process of VIL with the CIR Process
of VOVL: Appellant also filed an application being MA No 3944 of
2019 (O0OMA 3944¢6) for consolidation of
with the CIR Process of the Consolidated Corporate Debtors, and
as an inte rim measure, sought for a stay on the CIR Process of
VOVL and the CIR Process of Consolidated Corporate Debtors.

e. Seeking withdrawal of the CIR Process of Consolidated Corporate
Debtors: The Appellant had also submitted a Form FA dated
August 31, 2020 to th e Resolution Professional of Consolidated
Corporate Debtors seeking withdrawal of the CIR Process of
Consolidated Corporate  Debtors. It was clarified to the Appellant
at the 16 th meeting of the CoC held on 7 th September, 2020
t hat the Appel | eamodtdbe acdemied sincd-hk was
not an O6applicantd within the meaning
and Regulation 30A of the CIRP Regulations. Whilst the legal
position was amply clear, the Appellant nevertheless filed an
application before the  Adjudicating Authority seeking directions
to the Resolution Professional to consider its Form FA. It is

submitted that eventually since the Respondent No. 2, to
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maintain fairness and  transparency in the process and keeping
in mind the larger interest of all the stakeho Iders, decided to
consider the Appellantds Wi thdrawal P
this particular application was later withdrawn.
VI.  The Respondent No. 2 contested the litigations initiated by the
Appellant in good faith and on merits to ensure that the CIR P rocess
of the Consolidated Corporate Debtors is not affected. Further, it is
submitted that the financial creditors have also initiated recovery
proceedings against the promoters, namely the Appellant herein and
his brothers namely Mr. Pradeepkumar N. Dhoo t (oMr PN Dhoot
and Mr . Raj kumar N. Dhoot ( 0Mr. RN Dhoo
promoters of Videocon group companies and personal guarantors to
the debts of the Consolidated Corporate Debtors, before the Debt
Recovery Tribunals. SBI has also initiated p ersonal insolvency
proceedings against these promoters, and the insolvency petition
filed by State Bank of India has been admitted against Mr. VN Dhoot
vide order dated 01.09.2021. Even under these proceedings, the
Appellant and his brothers, instead of cl earing off the dues owed to
the financial creditors, have employed all possible tactics to delay
and frustrate the judicial process, including but not limited to:
A. Appellant and other related promoters, namely Mr. RN Dhoot and
Mr. PN Dhoot, have been constantly delaying and frustrating the
DRT recovery proceedings initiated against them by, inter alia,

evading service;
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B. Similarly, before the  Adjudicating Authority in the personal
insolvency proceedings, Mr. RN Dhoot attempted to evade service
of the ins olvency petition. Three separate personal insolvency
proceedings were filed against three personal guarantors namely
Mr. RN Dhoot, Mr. VN Dhoot and Mr. PN Dhoot before
Adjudicating Authority Mumbai, which were pending before
different benches Inspite of th  ere being no correlation between
the three personal insolvency proceedings, with the sole intention
to cause further delay, Mr. RN Dhoot had also filed a transfer
petition seeking transfer of all the personal insolvency
applications before a single bench o f the Mumbai Bench of the
Adjudicating Authority that has been dealing with the CIR
Process of Consolidated Corporate Debtors, on baseless and
untenable grounds.

C. The Appellant herein has also attempted to evade service of the
letter prepared by the Resolut  ion Professional in accordance with
Section 99 of the Code. Further, prior to that, on Adjudicating
Authority reserving the order on the insolvency petition against
the Appellant, the Appellant filed the petition before the
Adjudicating Authority and sough t unreserving of the order on
the insolvency petition, but the insolvency petition stood allowed
vide order dated 01.09.2021.

D. Furthermore, while the insolvency petitions were pending

adjudication before the  Adjudicating Authority , the Appellant,
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Mr. RN Dh oot and Mr. PN Dhoot filed separate and independent
Writ Petitions before the Hondble Supr
constitutionality of Personal Guarantor Insolvency Process under
the Code. The said challenge was dismissed and the Personal
Guarantor Insol vency Process was upheld.
VII.  Further, it is interesting to note that in several of these pleadings as
well as in their communications, the Appellant has made sweeping
and inconsistent factual and legal statements/ averments. For
instance, VOVL Limited (which is not part of the Consolidated
Corporate Debtors) had approached the H
filing a Writ Petition (bearing number Writ Petition(s) (Civil) No(s).
1138/2018) under Article 32 of the Constitution of India on
September 17, 2 0tli8o n(6O) Wr iste ekatnig t o ensu
Process was not initiated against VOVL pursuant to the mandatory
directions of the RBI in terms of its circular dated 12th February
2018. The Writ Petition was affirmed and executed by the Appellant
herein on behalf of VO VL. Itis submitted that the Writ Petition, inter
alia, mentioned that the Oil & Gas Assets belonged to VOVL and
further that initiating CIR Process pursuant to the 12th February,
2018 circular of RBI will erode the value of the assets of VOVL and
would in  turn be detrimental to the lenders of VOVL. It is pertinent
to note that nowhere in the Writ Petition did VOVL take the ground
that Oil & Gas Assets could not be proceeded against since they were

the assets of VIL, and hence, covered under the moratorium declared
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VIII.

under Section 14 of the Code. Further, interestingly, the resolution
professional of VIL was not involved by VOVL, the Appellant, Mr. P.

N. Dhoot and Mr. R. N. Dhoot at any point in time in relation to the
foreign Oil & Gas Assets. In the Writ Pet ition, VOVL did not raise any
contention that the Oil & Gas Assets belong to VIL and hence should

be resolved under the ongoing CIR Process of VIL (which had
commenced on 6th June 2018) at the time of filing the Writ Petition.
However, in July 2019, viz.,  after a lapse of almost 10 months from
the date of filing of the Writ Petition, the Appellant filed MA 2385 of
2019 before the Adjudicating Authority praying that the foreign oil
& gas assets belong to VIL.

The Resolution Professional placed 2 compliant resolution plans
before the Respondent No. 2 for approval, out of which the
Respondent No. 2 approved the resolution plan of Respondent No. 3
with 95.09% voting share. It is submitted that extensive discussions

and deliberations were held with all resoluti on applicants.

It is submitted that the Appellant cannot claim consideration of its

12A proposal as a matter of right. In fact, the very person who is
directly responsible for the present condition of the Consolidated
Corporate Debtors and the extensive lo  sses being suffered by all the
stakeholders of the Consolidated Corporate Debtors does not have
any vested or fundament al right
Proposal or any settlement proposal being considered. The

consideration of any proposal for with drawal is solely and entirely
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subject to the discretion of the Committee of Creditors under the
scheme of the Code.
X. Despite the Appellant having no locus standi whatsoever to submit
a proposal for withdrawal under Section 12A of the Code, the
Respondent No . 2, with a view to ensure fairness and transparency
in the process and to ensure that any decision of the Respondent
No. 2 is not challenged as being arbitrary and also to avoid any
further litigations in the CIR Process which could have resulted in
furth er delay in the conclusion of the process, decided to consider
the proposal of the Appellant. The Appe
was discussed and deliberated at the 17th meeting of the CoC held
on 23rd September, 2020. The Appellant herein and his brothe r, Mr.
P. N. Dhoot (collectively referred t o
requested to make a brief presentation to apprise the Respondent
No. 2 briefly on the contents of the Apyg
Several clarifications and queries were raised by fe w of the CoC
members at the said 17th meeting of the CoC held on 23rd
September, 2020. The queries were shared subsequently shared
with the Promoters vide e -mail dated 24th September, 2020 by the
Applicant and the Promoters provided their responses to the same
vide an email dated 24th September, 2020. In this manner, the
Appell antds Withdrawal Proposal was cCcoO
upon by the CoC at various CoC meetings and was also assessed

and examined for commercial feasibility and viability by the CoC
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advisors. It is respectfully submitted that Dunn & Bradstreet in its
Techno Economic Viability study of t he
Proposal, after an in depth analysis of the economic viability of the
proposal of the Appellant inter alia concluded 0 B a s endhe above
assessment carried out and its impact on the envisaged cash flows
there may be a shortfall in the debt serviceability proposed under the
restructuring schemeo.
XI. It is submitted that the Respondent No. 2, after considering the
Appel | antraveal PWwposah (thcluding its commercial viability
basis the documents and clarifications provided by the Promoters
and the reports by the advisors of the
Withdrawal Proposal by an overwhelming majority of 98.14% voting
share. It is respectfully submitted that except one financial creditor
(namely ABG Shipyard Limited, which itself is a company
undergoing liquidation currently), all the financial creditors who cast
their vote rejected the Appell amg ds Wit
the dissenting financial creditors namely Bank of Maharashtra, IFCI
Limited and SIDBI who have filed separate appeals against the
Impugned Order) . The Appellant is belatedly trying to challenge the
rejection of his Appell ant 06anurior hdr awal
motive only known to him.
Xll.  The Appellant has incorrectly, and in any case belatedly, sought to
challenge the rejection of its 12A proposal by the CoC of the

Consolidated Corporate Debtors vide the instant Appeal. It is
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submitted that the  Appellant in the instant Appeal has sought to
indirectly bring into |ife a dead 1 ssue
Withdrawal Proposal was rejected way back on 11.12.2020, while

the present Appeal is filed on 31.07.2021, i.e., after lapse of more
than 7 mon ths. It is respectfully submitted that the background
circumstances under which the Appeal has been filed by the
Appellant cannot be lost sight of. The personal insolvency
proceedings were pending at the time of the Appeal and the challenge
bef or e thle8uprdroerCourt had been dismissed. Therefore, it
was a matter of time before the personal insolvency proceedings were
initiated against the Appellant. Further, the government
investigating agencies are investigating the acts of commission and
omission b y the Appellant in the affairs of the Consolidated
Corporate Debtors. It is a matter of record that the Union of India,
through Ministry of Corporate Affairs, has also initiated proceedings
against the Appellant and other directors, promoters and key
manag erial personnel of the Consolidated Corporate Debtors under
Sections 241 and 242 of the Companies Act, 2013 and orders have
been passed by the Adjudicating Authority . Copy of the Order dated
August 31, 2021 passed by the Adjudicating Authority Mumbai in
the petition under Section 241 -242 of the companies Act, 2013
granting interim reliefs.  The Appellant who has failed to pay under
the guarantees given by him, despite demands having been made

against him, and has various cases of impropriety pending against
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him and whose mismanagement can be attributed to have resulted
in the CIRP of the Consolidated Corporate Debtor cannot be trusted
with large claims of full repayment and maximisation of value of the

Consolidated Corporate Debtors.

XIll.  The holding structure cha rt of the foreign oil & gas assets of the

Videocon group is as follows:

Videocon industries
Limitad {In}

100% |
e
VOVL Limited {in)

99%
1% | videocon Hydrocarbon
4 Holdings Ltd. (O}

T

1100% '
Videocen Videocon Energy
Indonesia Brazil Ltd. {BVI)

Nunukan Inc (C1)
50%

|8V Brasil Petroleo®

—————

: Limitada (BR)
Hunibkzn Sock
-Pi 3% I
Campos .l_, Fatigear
~Pi25% | -7120%
L
Sergipe
-9 0%
I I - india ‘
P1- Partiopatng interest |
BV - British Virgin Islancs
| C = Cayman siEncs
\ BR - &l
between Videocon & BP(L Subsican

'Vnoetxon'sMHmGI&GﬁMin&-MG%dem'MM:s'nr!lBVBﬁa]isaSO:SON

XIV. Initially, VIL and VOVL had availed of the financial assistance from
Lenders as ocobligord. cdowever, subseque
Oil & Gas Assets were primarily held by the subsidiaries and VIL

only had interest by virtue of its shareholding, VIL ha d itself
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requested to be released from its obligation as a co -obligor. The letter
dated 21 November 2016 has been signed by the Appellant himself.

In its request, one of the reasons cited by VIL was that it was not in

a good financial position and its prec arious financial position may
not yield the best returns from the asset monetization of the Oil &

Gas Assets. In lieu, VIL executed corporate guarantee to secure the
financial assistance granted to VOVL and VHHL. A follow up letter
dated January 17, 2017 o n the same lines was also written by VIL
to IDBI Bank Limited which further strengthens this understanding

of the parties. VOVL even responded to SBI Letter dated December

18, 2018 and requested SBI to initiate the process of assessing the
valuation of Oil & Gas Assets and undertake monetisation, and
VOVL is ready and willing to do necessary things in this regard.
Thereatfter, Deed of Undertaking dated January 9, 2019 from VOVL,
VHHL, VEBL and VI NI was also executed i
to mutual deci sion taken to initiate process of valuation and

monetisation of certain Oil & Gas Assets.

XV. It is submitted that the 12.02.2020 Adjudicating Authority Order
came to be passed on the MA 2385 filed by the Appellant more than
a year after the initiation of the CIR Process against Consolidated
Corporate Debtors. Appellant mischievously filed the MA 2385
seeking inclusion of foreign oil and gas assets held by the foreign
incorporated subsidiaries of Videocon Group. The said application

was vehemently opposed by SBI for the CoC before the Adjudicating
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Authority . However, despite the strong objections to the inclusion of
these assets, Adjudicating Authority vide Order dated 12.02.2020

directed the Resolution Professional of VIL to:

a. to consider and treat all assets, properties, rights, claims,
benefits of VOVL, VHHL, VEBL and VINI, which are all separate
and distinct legal entities and are direct and indirect sub sidiaries
of VIL, as assets and properties of VIL for the purpose of CIR
Process; and

b. to include the assets, liabilities, claims of VOVL, VHHL, VEBL

and VI NI i n the I nformation Memor and.¢
declared the moratorium imposed in relation to V IL under IBC to

be applicable to the foreign oil & ga:
Assetsdé) and all the other rights and

VOVL, VHHL, VEBL and VINI.

XVl. On 19.02.2020, this Hond6ble Tribunal ha
appeal was p leased to stay the 12.02.2020  Adjudicating Authority
Order and noted that:
OWe have seen Explanation (b) bel ow
Insolvency and Bankruptcy Code, 2016 (IBC 0 in
short). The Impugned Order dated 12.02.2020 is
stayed till the next date. o
XVII. The claims filed by the creditors of VOVL and VHHL in the CIR
Process of VIL are on account of corporate guarantees issued by VIL
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and are separate and distinct from the claims of such creditors
against the principal borrowers namely VOVL and VHHL. The
consolidation order dated 8 th August, 2019 passed by the
Adjudicating Authority did not deal with the foreign Oil & Gas
Assets. The Appellant is falsely contending that the order dated 8th
August 2019 passed by the  Adjudicating Authority proposed the
consolida tion of the foreign oil & gas assets. In fact, nowhere was
the contention raised either by the financial creditors or the
Appellant in the consolidation application for consolidation of the
foreign OIil & Gas Assets. The order dated 8 th August, 2019 only
considers the Ravva oil & gas field in which VIL directly holds a
participating interest as being pooled together in the assets and
liabilities for the purposes of consolidation.

081. eé. . The argument was

assets of each companies are validly

charged to secure the loans, and the

secured creditors will be protected even

if the companies go into liquidation,

however, the liquidation route may affect

the rights of the other stakeholders.

Thus, the consolidation route is going to

be more beneficial to a |l the stakeholders,

comparing the liquidation route. At this

juncture it is worth to devote few more
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lines that group companies have been
created within the parameters of law as

a Ospecial purpose vehicled h
independent  valuable assets but
burdened with liability, Which may
cause disadvantage if segregated. But
after consolidation all the liabilities
pooled together can be satisfied up to
large extent against the value of common
pooled assets, which are otherwise in
control of a single entity. In this group
Licenses, Good -will, Permits, Trade -
marks etc. are valuable but scattered all
over the group entities. One more
val uabl e asset S 0 Oi | & G
acquired through joint venture and duly
taken as a valuable property by the
banks while grant ing loan. So all are to
be consolidate which shall create a high
value cumulative asset, going attract an
equally high value Resolution Plan.
Singly it is a far sight. Therefore apart
from all other reasons inter -alia, the

existence of Reeva oil -fieldint he common
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pool of assets is a good reason for
propounding 6Consolidationd. o
XVIII. It is also stated that the Appellant has no locus standi to espouse
issues purportedly at the behest of creditors of the Consolidated
Corporate Debtors. The proceedings initiated against the Appellant
and the personal guarantors are bona fide and in accordance with

applicable laws .

C. Submissions of the Respondent No. 3/Successful Resolution
Applicant (SRA):

It is submitted that in view of the financial indiscipline shown by

the appellant in repaying the debt owned by the CDs. SBI has
filed a petition der section 7 of the Code against the CD/VIL being
CP(IB) 0 02 (MB)/2018 before the  Adjudicating authority. It is an
admitted fact that the appellant did not oppose the committing of
default, consequently resulting the said petition being admitted

by the Adjudicating Authority vide order dated 06.06.2018 and
the CD/VIL entered CIRP. Further, itis al so an admitted fact that
SBI has filed an application being CP(IB) 1197 /MB/2020 under
Section 95 of the Code against the Appellant (in his capacity as a
personal guarantor) and that such application was allowed by the
Adjudicating Authority vide order dar ted 01.09.2021 . Thus, the
Appellant has singly handedly driven the CDs into CIRP.

Therefore, it is submitted that the present appeal smacks of
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malafide and is liable to be dismissed at the threshold. In

response to this baseless allegation, at the outset, the R-3 would

like to place on record its financial proposal in the approved

resolution plan:

a. Upfront payment of INR 200 crore to Financial creditors;

b. Upfront payment of INR 52 Crore towards the entire admitted
workmen/employee dues.

c. Upfront payment of INR 10 Crore towards the admitted OCs.
Payment of INR 2700 crore to FCs in the form of NCD carrying
an annual inter est coupon of 6.65%.

d. Equity holding at 8% in VIL to all FCs.

e. Cash reserves of VIL to accrue to the FCs.

I. Thereafter, the Adjudicating Authority passed approval order
thereby approving the Resolution Plan. Pertinently, at no stage
did the Appellant challenge the approval of the resolution plan
before the Adjudicating Authority

II. It is also submitted that the Appellant no standing to argue that
the r esolution plan is violative to Section 30(2) of the Code
because the Appellant is neither an OC nor a FC of the CDs.
Therefore, all the averments  made by the Appellant in its appeal
regarding the Resolution plan being discriminatory inter se the
OCs and FC s is not tenable , baseless and liable to be rejected at
the threshold. In any event, the resolution plan has adequate

provisions adhering to the mandatory requirements of Section
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30(2) and it is only upon examination of such provisions that the

adjudicating Authority has approved the Resolution plan. In this

regard it would not be out of place to mention that not even a

single OC has challenged the resolution plan. Hence, the present

appeal alleging that the resolution plan discriminates OCs is e X-

facie meritless.

V. Similarly, in so far as the allegations of the Appellant regarding

the haricuts provided in the resolution plan to the OCs and the

FCs is concerned, it is submitted that:

a. The Appellant has no locus to make such averment;

b. The commercial wisdom of CoC in accepting a particular
haricut is not amenable to judicial review as settled by the
Hond&éble Supreme Corut in a catena of

c. The Appellant never raised its objection on haircut provided in

the Resolution plan bef ore the Adjudicating Authority.

V. It is also submitted that the Appellant has never filed any
application before the Adjudicating Authority opposing the
approval of the Resolution plan of R -3 on the ground that the
consolidated CIRPs ought to have included the foreign oil and gas
assets. H ence, without prejudice to the below, it is submitted that
the plea of Appellant on inclusion of foreign oil and gas assets is
only an afterthought action and is liable to be rejected on this

ground only. It is submitted that pursuant to the order dated
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06.06.2018 admitting the VIL into CIRP, the Adjudicating

Authority passed an order dated 08.08.2019 consolidating the

CIRP of the CDs (Comprising of 13 conm

order 6) . Pertinently, the following f

were not inc luded by the Adjudicating Authority in consolidated

CIRPs:

a. VOVL Limited;

b. Videocon Hydrocarbon Holdings Limited;

c. Videocon Energy Brazil Limited, and;

d. Videocon Indonesia Nunakan Inc.

The above entities are collectively

VI.  The Adjudicating authority passed order dated 22.08.2019 in

that MA No. 23850f 2019 in CP 2 of 2018 directing the status quo

and prohibiting SBI from selling the foreign oil and gas assets

until final disposal of the MA. Thereafter, vide order dated

12.02. 2020, the Adjudicating Authority disposed the MA with a

find that the foreign oil and gas assets held by the Four entities

cannot be treated separately and must be seen as the property of

VIL for the purpose of the consolidated CIRP. SBI challenged the

final order by filing CA(AT) (Ins) No. 299 of 2020 before this

Appellate Tribunal. The said CA was listed on 19.02.2020, on

which date this Appellate Tribunal was pleased to say the final

order and restored the interim order. In view of the above, the

consoli dated CIRP proceeded without inclusion of the four
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entities or their assets. After passing of the order dated
19.02.2020, the Appellant took no steps whatsoever to vacate the
stay on the final order. In fact, it is evident from the order dated
08.09.2020 p assed in CA(AT) (Ins) No. 299 of 2020 stay was
passed by this Appellate Tribunal that the pleadings were not
completed. In the meanwhile, the consolidated CIRPs concluded
by way of approval of the Resolution plan of R -3 in terms of the
approval order. Most  pertinently, while CA(AT) (Ins) No. 299 of
2020 was pending, the Appellant continued to participate in the
consolidated CIRPs and has also filed his proposal under Section
12A of the Code (which admittedly also does not include the four
entities or their assets @ a fact that has been suppressed in the
present appeal). Hence, the  Appellant by way of his conduct,
acquiesced to the consolidated CIRPs and is now estoppe d from
arguing that such consolidated CIRPs sought to have included
the foreign oil and gas assets of the four entities.

VII. 1t is also submitted that the Appellant is merely raising the
aforesaid issue to sabotage and derail the CIRP upon approval of
the resolution plan. Hence, the appel | sawermedt that foreign
assets of four entities ought to have been considered in the
consolidated CIRPs is plainly meritless and liable to be dismissed.

VIIl.  The Section 12A proposal of the Appellant was placed for voting
during the 19 t meeting of the CoC 11.11.2020 along with the

Resolution plan of the Respondent No.3 and the one other
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resolution plan filed by the V  -shape investment management
limited. Upon consid eration, the CoC has rejected the section 12A
proposal. Admittedly the above decision of CoC has not been
impugned by the Appellant before the adjudicating Authority, a

fact which has been suppressed in the present appeal. Hence, the
appellant has no standing and case of action to seek the prayer
for reconsideration of the 12A proposal by CoC when, in fact,
such prayer was never made before the Adjudicating Authority.

This apart, it is settled law that the decision of CoC to approve or
reject a Sec tion 12A proposal is part of its commercial wisdom,
which is not amenable to judicial review. Hence, all the grounds
raised by the Appellant in the present appeal regarding non -

consideration of its Section 12A  proposal are liable to be rejected.

C. Analysis of fact s, law and reasons

CA(AT) (Ins) No. 545 of 2021
19. This is a case of 60Trademark License
07.07.2005 executed between the Appellant i.e Electrolux Home
Products INC, Singapore and Electolux Kelvitor Limited which was
merged into the Corporate Debtor under the scheme of merge r and
amalgamation. This case relates to the aforesaid agreement, the TLA
specified that the Appellant was entitled to terminate the TLA, if the CD

underwent any event that resulted in the Dhoot family no longer being
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in control and the Appellants were entitled to terminate the TLA once

CD is admitted to CIRP  as Dhoot family does not remain in control of

CD. The Petition seeking to admit the CD into CIRP, was filed on

01.01 .2018 and CIRP was initiated from 11.06.2018 (page 55 of the

Appeal Paper book) in CA(AT) (Ins) No. 529 of 2021 . There were

exchanged of letters between the Appellant and the RP on the validity

and lawfulness of the termination of the TLA. It is also observed that

the Appellant is pursuing with the CD from 05.06.2018 for termination

of the contract in terms of TLA ¢  ontinuously and filed MA No0.527 of

2019 before the Adjudicating Authority on 05.02.2019 seeking inter alia

a declaration that the termination of the TLA was valid and direction

that RP be prohibited from using the trademark in any manner.

Moreover, it appe ars from elaborate submissions of both the parties

that CD has stopped the manufacturing of this product from 2018 itself.
However, t he Adjudicating Authority in 1A No. 527/2019 has
adjudged the agreement dispute in its impugned order and the
same is stated below vide parall appearing in appeal paper book in
CA(AT)(Ins) No.503 of 2021
o01l1. As f ar as Iprayings 2ov use o2 Bran@d ,name
oKelvinatordé is concerned, we are of
Agreement should continue for at least a  year from the date of
approval of the plan as per the existing Terms and Condi tions as a
transitional arrangement and subsequently it is upto both the parties

to decide on the same as per their mut u al understandingbo.
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20. However, the Hondbl eCidl AgpeaeNo.e804Eaf u r t
2020 in Tata Consultancy Services Limited Vs. Vishal Ghisulal Jain,
Resolution Professional, SK Wheels Pvt. Ltd.  has held vide para 27 that
NCLT does not have any residuary jurisdiction to ente rtain the
contractual di spute and the same is stated below

oPara 27. - It is evident that the appellant had time and
again informed the Corporate Debtor that its services were
deficient, and it was falling foul of its contractual
obligations. There is nothing to indicate that the
termination of the Facilities Agreement was motivated by
the insolvency of the Corporate Debtor. The trajectory of
events makes it clear that the alleged breaches noted in
the termination notice dated 10 June 2019 were not a
smokescreen to terminate the agreement because of the
insolvency of the Corporate Debtor. Thus, we are of the
view that the NCLT does not have any residuary
jurisdiction to entertain the present contractual dispute
which has arisen dehors the insolvency of t  he Corporate
Debtor. In the absence of jurisdiction over the dispute, the
NCLT could not have imposed an ad -interim stay on the
termination notice. The NCLAT has incorrectly upheld the

interim order of the NCLT. 6

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
Pagel760f 213



All this reflects that the Adjudicating Authority has made an error
of judgment by permitting Agreement during transitional
arrangement for a year or so & thereafter parties to decide as per
their mutual understanding. Hence, it is prudent to remand the
matter back to CoC for a review in accord ance with the law.
Hence, this alone is the ground which requires setting aside of the

impugned order of the Adjudicating Authority

CA(AT) (Ins) No. 650 of 2021

21. What is revealed from the submission of the Appellant that all
assets owned by Videocon group, particularly, foreign oil and gas assets
are not included in the information memorandum as also no valuation
thereof has been considered while the claim of lende rs of foreign oil and
gas assets of Rs.23,120.90 Crore being considered as claims without
considering the corresponding assets - foreign oil and gas assets for
which the borrowings were used. This has resulted into lower valuation
and the secured creditors  are getting less than 5% of their claimed
amount and there is a haircut of 95.85% to all its creditors as per para
5 of the impugned order. The RP should have included these foreign oll
and gas assets appropriately. He has also stated that the RP and their
appointed agency were concerned only with drawing their remuneration
to the extent of Rs.1.5Crore per month without discharging their duties
The RP has summarily rejected his stan d and has cited explanation db

to Section 18 of the Code specifically which excludes the assets of any
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Indian and foreign subsidiary of the CD from the purview of the terms
Assets as mentioned in the  section 18 of the Code .

22. The SRA through its Id. SR. counsel has unambiguously
submitted that the Appellant has not opposed th e committing of default
when the application was filed by the Bank for initiation of CIRP. The
Appellant has no locus standi to file the appeal at this stage and
challeng ethehaircut . The Hondbl e Apex has repeat ec
commercial wisdom of the CoC is not amenable to judicial review . He
has no authority to challenge the haircut

23. However, the CoCs has categorically stated that Videocon
Industries limited (VIL) and Videocon telecommunication Itd (VTL) were
two largest accounts that were classified as NPA by banks on account
of defaults and in respect of whom RBI had provided specific
instructions as per Banking Regulations Act, 1949 for initiating
insolvency proceedings. The RBI has sent a letter to SBI in its capacity
as lead bank to resolve their debts outside the scheme of the Code till

December, 13,2017 failing with insolvency proceedings under the Code

are to be initiated against the companies before 31.1 2.2017. As aresult
of non -resolving the continuing default, the CIRP petition was filed on
01.01.2018 against VIL and VTL ; they are blaming the poor

management of the appellant leading to such situation who is
obstructing to frustrate and derail the CIR P and thwart all attempts of
a Successful Resolution of a consolidated CD . It has also been stated
by the CoC s that it is a matter of record the applicants act of
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commission and omission while in control of the consolidated CDs are
being investigated by several investigating agencies and the proposal
under Section 12A of the Code was already rejected by the CoC s. The
Appellants are challenging the impugned order just for reviving its
Section 12A (of IBC) proposal. It has also been stated by them that it is
the commercial wisdom of the CoCs to manage the CIRP the way they
think fit andproper . T h e A p pSedtidn &a24 t poposal was rejected
by CoCs by a majority of 98.14% voting share . The Ld. Sr. Counsel
further stated that the ir existed no legal or statutory requirements to
trade the foreign oil and gas assets as part of the Consolidated CIRP
process. However, in O0Ofinance awpoticegiccount
of liability and its  corresponding assets wherever liability isc  onsidered,
the corresponding assets is suppose to exist in the form of the asset s or
the liability / borrowings which have been used to finance the losses
In any case, commercial wisdom of CoC is non -justifiable as already
laid down by multiple judgment sof Ho ®supkeines Court. Hence, this
appeal deserves to be dismissed and is  dismissed .
CA(AT) (Ins) No. 503 of 2021
With
CA(AT) (Ins) No. 505 of 2021
With
CA(AT) (Ins) No. 529 of 2021

24. There are several issues as enunciated in the submissions that
whether CoCs got correct fact and other related inputs to apply

commercial wisdom? The related issue is that commercial decisions are

based on the input which it gets from the professionals. In other words,

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
Pagel790f 213



it is based on GIGO (Garbage in Garbage out) system. It has also been
brought to the notice of the Bench that the concerns raised by
Dissenting Financial Creditors in CA(AT) (Ins) No. 503, 505 & 529 of
2021 regarding nondisclosure of their re spective share of the liquidation
value may have resulted in them not being able to take a proper and
prudent decision on the resolution plan. In addition, had they been
known , the correct share of the liquidation value , they should have
persuaded the Ass enting Financial Creditors not to accept the
resolution plan with such huge haircut which is in the nature of
unprecedented haircut resulting in loss to the banks/financial
institutions handling public money. What has revealed from the 3
banks/ financial institutions that the resolution plan provide the
amounts to the appellant banks is less than the liquidation value which
the bank will receive otherwise and therefore, contrary to Section 30 of
the Code. Some discrepancies exist between Form -H and distrib ution
excel sheet shared by SBI Caps. As it looks to us that nobody has
disputed this aspect of difference in figure except that the RP has stated
that these are estimated amount to be paid to the DFC as per Code and
the CIRP Regulations. The RP has washed  off his hands that he is not
responsible for the figure provided by SBI Caps , While he himself has
given estimated figure and has undertaken to provide correct figure at
a later date. This does not seem to be appealing.

25. It is also revealed that the amount s to be paid to the banks will

be determined at the time of payout in itself, is misconceived. Simply
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stating everywhere that it shall not be less than the amount to be paid
to such creditors in accordance with Section 53 of the Code in the event
of liquid ation is just washing off his hands . It is also a fact that the
direction by the Adjudicating Authority to the SRA to pay the DFC by

cash instead of NCD amounts to modification of the Resolution Plan

This is a domain of the CoC & not Adjudicating Authority . Resolution
Plan does not provide f or O6upfrontd® payment in prio
provided in Section 30 of the Code R/w IBBI ( INSOLVENCY

RESOLUTION PROCESS FOR CORPORATE PERSONS) Regulations 38.
Para 3.5 of the resolution  plan proposes that NCD will be issued to the
DFC redeemable after a significant period of time around five years
which does not qualify as Opaymentod in te
Code. Perception of breach of confidentiality in relation to liquidati on
value is not ruled out.

26. All of them have suggested either for setting aside the impugned
order or remitting back the resolution plan for reconsideration and
compliances by CoC.

27. While the RP has submitted that in any case the Adjudicating
Authority has a Iready directed upfront payment in cash to DFCs so why
should the plan send back to the CoC. He has also stated that SBICaps
was the process advisor appointed by the CoC and hence, RP is not
responsible. The distribution mechanism is set to have been done
assuming that all Financial creditor will vote in favour of the Resolution

plan .
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28. The SRA has not disputed the haircut of over 95% to the creditors
but has submitted that the Financial Creditors dissenting the
resolution plan are constituting less than 5% v oting share in the CoC
and has thus no value to derail the CIRP. It has also stated that Form -
H filed by the RP mentioned that the DFC will get Rs.105.23 Crore
whereas as per SBICAPs details the DFCs were entitled to Rs.114.21
Crore. It has stated that the SBI Caps is not the registered valuer
appointed under the Code, hence, their figures cannot be relied upon.
They have also stated that the modification of the resolution plan is not
changing the commercials of the plan and has also stated that the
commerc ial wisdom of CoC is non -justifiable as per the law establish
now.

29. what the SRA believes that haircut has no relevance , only
relevance is liquidation value and resolution plan value.

30. While the AFCs constituting 94.98% of the CoCs of consolidated
Videocon group of companies (Consolidated CDs), out of 95.09% who
voted in favour of the Resolution plan, has mentioned several reasons
to remand the matter back to the CoC for its reconsideration and even
gone ahead to state that the CoC and the RP to conduct a fresh process
of inviting fresh expression of interest and resolution plan from all
interested Resolution Applicants etc., to safeguard the interest of all
stakeholders and the public money. It has accepted the fact that the
significant observations regard ing the low value of the resolution plan

and the haircut of such a high magnitude being suffered by various
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classes of stakeholders including the MSME, backbone of the Indian

economy and other operational creditors under the Resolution plan

requires to be reviewed by the CoC . It has also been stated in an
unambiguous terms that they wish to give due consideration of

observations in the impugned order and the stay order passed by this

Tribunal on 19.07.2021. The CoC, majority of which are public sector

banks and financial institutions dealing with public money is acting as

the custodian of public trust and discharging statutory role. The CoC

is vested with a duty of trust and care. The CoC power is not without
responsibility and even Hdethé®Csdecsiprex Cour
on commercial mattersas  non -justiciable . Keeping in view these factors

in mind, the public sector banks and financial institutions etc.,

constituting approx.95% of the CoC (out of 95.09% voted in favour) have

resolved to request this Tribunal to remand the matter back to the CoC

for its reconside ration through an affidavit. We agree that the CoC, if it

has power to approve the plan, has also power to reconsider and review

its own decisions on Resolution Plan. Power to approve, no doubt,

carries with it power to reconsiddofer . As
Directorsd of the Companies who approves
date review and even annulle s the approvals in the course of the
implementations, if observed and pointed out by the implementers ,the

difficulty and its economic or otherwise imp act. What to say of the

6Board of Directorsd in corporate manage

sometimes review its own approvals ,based on Board Of Directors
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recommendations and if required , passes by appropriate majority
under the relevant Act, the same ap  proval is revoked.

31. Generally, in the Executive Management has a different
perception as it is being seen in the Executive Management. It is the
prevalent practice that in service law, whoever is the Appointing
Authority can normally also be Disciplinary Authority unless delegated
to a lower level by the same  Appointing Authority. Appointment
committee of the cabinet, if, approves a particular appointment then
resignation is also accepted normal ly by the same authority or to a
delegated authority and that delegation is also given by the same
Appointment Committee of the Cabinet.

32. The same o6Board of Directorsodo of
the Companies Act, 1956/2013 approves a particular proposal based
on input available at that point of time but revers es its decision/
approval at a subsequent board meeting may be due to getting
additional input to the proposal which were not available at that point
of time, or it may be due to certain changes in the economic policy of
the government or due to certain ¢ hanges in the market environment
in which the industry/ organization operates.

33. Be that as it may, at a later stage when projects approvals go to
implementing authority then if observed certain practical problems
which has not been perceived by the Board of Director at that point of
time also involves a reversal of the approval of the original board

resolution. As we all understand that Board of Directors are the

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
Pagel84of 213



management of t he Company and are the key managerial personnel for
the management of the Company.

34. There are instances when a particular proposal is disapproved
initially by the Board of Directors of the Company, may be placed again
before the Board and because of new ma terial contained it may be
reconsidered and approved by the Board. So it cannot be held that
Board of Directors are not empowered to review their proposal s whether
approved or disapproved at a particular point of time. Shareholders are
the owners of the Co mpany and generally they are the appointing
authority of the Director either in the Annual general meeting of the
Company or in the Extra ordinary general meeting of the Company.
Based on Board approved resolution as per the requirement of the
Companies Ac t, whether it is of Companies Act, 1956 or Companies Act,
2013. Certain resolutions require approval of the shareholders as per
provisions of the Companies Act. These shareholders based on the
wisdom approve s a particular proposal or disapprove s a particular
proposal at a particular point of time. They also can change their
approval based on input provided at a later stage by a majority votes or
otherwise or may be if it is proposed by requisite majority as per
provisions of the Companies Act by convening Extra ordinary General
Meeting or placing it before the Annual General Meeting.

35. We all talk of going concern concepts under the Code and this
concept is meant for giving a life to the company under a resolution.

With the initiation of CIRP, the ma nagement changes instead of Board
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of Directors, it is the CoC who takes over the management of the

Company. The role of RP has already been prescribed under the Code

and the Regulations and for specific actions where the approval of the

management is requi red, he has to go to the CoC alongwith these

proposals for approval. It is the CoC who has got the final decision

making authority . The Hondbl e Apex Court had alrea
Essar Steel (supra) that the commercial wisdom of the CoC cannot be

adjudicated by the Adjudicating Authority. As far as commercial

decisions are concerned, they are the supreme authority, they have the

full power to decide one way or other any resolution based on input

provided to them or otherwise. It is a settled law that commercial

wisdomisnon -j usti fi able and thatds why the co
beyond the purview of the judicial wisdom in case falling under the

Code. Needless to mention that the CoCs is to decide the fate of the

Corporate Debtor as they are the one who are going to bear the loss of

insolvency and who has sufficient expertise in dealing with revival and

rehabilitation of the Corporate Debtor.

36. It is a settled law that under the Code commercial wisdom i S
separated from judicial wisdom and certain acts of CoC are non -
justiciable. The Adjudicating Authority does not have power to modify
and change the plan asheld by Honobl e Ampteexcas€a uk. t
Shasidhar (supra) and CoC of Essar Steel (supra)

37. What is being perceived repeatedly by the Apex Court that

commercial wisdom are totally in the domain of CoC and these business
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decisions taken by CoCs are non -justiciable by the Adjudicating
Authority or this Tribunal. The Code under Section 31 (1) r/w Se ction
30 (2) has clearly and specifically provided that the Adjudicating
Authority is to see that the resolution plan as approved by the CoC
meets the requirements as referred to in sub -Section 2 of Section 30 of
the Code and if the Adjudicating Authority is satisfied that the laid down
criteria are complied with in  the resolution plan then they can approve
the plan. So, the Adjudicating Authority was supposed to see whether
the DFCs have been paid not less than the amount to be paid to such
creditors in a ccordance with Section 53(1) in the event of a liquidation
of the CD. He was not supposed to suggest any modification on the plan
which it has been done in the impugned order dated 08.06.2021 in para
24,5 & 6. These suggestions are falling in the domain o f CoCs and the
Adjudicating Authority should have considered to send back for re -
consideration to the CoC. For brevity and clarity Section 30 & 31 of the
Code is reproduced below for ready reference:
Section 30: Submission of resolution plan.

(1) A resolution applicant may submit a

resolution plan 1 [along with an affidavit

stating that he is eligible1A under section 29A]

to the resolution professional prepared on the

basis of the information memorandum.
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(2) The resolution professional shall e xamine
each resolution plan received by him to confirm
that each resolution plan i

(a) provides for the payment of insolvency
resolution process costs in a manner specified
by the Board in priority to the [payment] of other
debts of the corporate debtor;

[(b) provides for the payment of debts of
operational creditors in such manner as may be
specified by the Board which shall not be less
than -

() the amount to be paid to such creditors in the
event of a liquidation of the corporate debtor
under section 5 3; or

(i) the amount that would have been paid to
such creditors, if the amount to be distributed
under the resolution plan had been distributed

in accordance with the order of priority in sub -
section (1) of section 53,

whichever is higher, and provides for the
payment of debts of financial creditors, who do
not vote in favour of the resolution plan, in such
manner as may be specified by the Board,

which shall not be less than the amount to be
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paid to such creditors in accordance with sub -
section (1) of section 53 in the event of a
liquidation of the corporate debtor. Explanation

1. A Forremoval of doubts, it is hereby clarified
that a distribution in accordance with the
provisions of this clause shall be fair and
equitable to such creditors. Explanation i For
the purpose of this clause, it is hereby declared
that on and from the date of commencement of
the Insolvency and Bankruptcy Code
(Amendment) Act, 2019, the provisions of this
clause shall also apply to the corporate
insolvency resolution process o f a corporate
debtor -

(i) where a resolution plan has not been
approved or rejected by the Adjudicating
Authority;

(i) where an appeal has been preferred under
section 61 or section 62 or such an appeal is
not time barred under any provision of law for
the time being in force; or

(i) where a legal proceeding has been initiated

in any court against the decision of the
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Adjudicating Authority in respect of a resolution
plan;]

(c) provides for the management of the affairs
of the Corporate debtor after ap proval of the
resolution plan;

(d) the implementation and supervision of the
resolution plan;

(e) does not contravene any of the provisions of
the law for the time being in force;

(f) conforms to such other requirements as may
be specified by the Board.

[Explanation. i For the purposes of clause (e),
if any approval of shareholders is required
under the Companies Act, 2013 (18 of 2013) or
any other law for the time being in force for the
implementation of actions under the resolution
plan, such approval shall be deemed to have
been given and it shall not be a contravention
of that Act or law.]

(3) The resolution professional shall present to
the committee of creditors for its approval such
resolution plans which confirm the conditions

referred to in sub -section (2).
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(4) The committee of creditors may approve a
resolution plan by a vote of not less than 56
[sixty -six] per cent. of voting share of the
financial creditors, after considering its
feasibility and viability, [the manner of
distribution proposed, which may take into
account the order of priority amongst creditors

as laid down in sub -section (1) of section 53,
including the priority and value of the security
interest of a secured creditor] and such other
requirements as may be specified by the Boar  d:
Provided that the committee of creditors shall
not approve a resolution plan, submitted before
the commencement of the Insolvency and
Bankruptcy Code (Amendment) Ordinance,
2017, where the resolution applicant is
ineligible under section 29A and may re  quire
the resolution professional to invite a fresh
resolution plan where no other resolution plan

is available with it:

Provided further that where the resolution
applicant referred to in the first proviso is
ineligible under clause (c) of section 29A, t he

resolution applicant shall be allowed by the
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committee of creditors such period, not
exceeding thirty days, to make payment of
overdue amounts in accordance with the
proviso to clause (c) of section 29A: Provided
also that nothing in the second proviso  shall be
construed as extension of period for the
purposes of the proviso to sub -section (3) of
section 12, and the corporate insolvency
resolution process shall be completed within
the period specified in that sub  -section.]
[Provided also that the eligib ility criteria in
section 29A as amended by the Insolvency and
Bankruptcy Code (Amendment) Ordinance,
2018 shall apply to the resolution applicant
who has not submitted resolution plan as on
the date of commencement of the Insolvency
and Bankruptcy Code (A mendment) Ordinance,
2018.]

(5) The resolution applicant may attend the
meeting of the committee of creditors in which
the resolution plan of the applicant is
considered:

Provided that the resolution applicant shall not

have a right to vote at the meetin g of the
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committee of creditors unless such resolution
applicant is also a financial creditor.

(6) The resolution professional shall submit the
resolution plan as approved by the committee
of creditors to the Adjudicating Authority.
Section 31: Approval of resolution plan.

31. (1) If the Adjudicating Authority is satisfied
that the resolution plan as approved by the
committee of creditors under sub -section (4) of
section 30 meets the requirements as referred
to in sub -section (2) of section 30, it shall by
order approve the resolution plan which shall
be binding on the corporate debtor and its
employees, members, creditors, [including the
Central Government, any State Government or
any local authority to whom a debt in respect of
the payment of dues arising  under any law for
the time being in force, such as authorities to
whom statutory dues are owed,] guarantors
and other stakeholders involved in the
resolution plan.

[Provided that the Adjudicating Authority shall,
before passing an order for approval of

resolution plan under this subsection, satisfy
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that the resolution plan has provisions for its
effective implementation.]
(2) Where the Adjudicating Authority is

satisfied that the resolution plan does not

confirm to the requirements referred to in sub
section (1), it may, by an order, reject the
resolution plan.

(3) After the order of approval under sub  -section
(1),A

(@) the moratorium order passed by the
Adjudicating Authority under section 14 shall
cease to have effect; and

(b) the resolution professional shall forward all
records relating to the conduct of the corporate
insolvency resolution process and the
resolution plan to the Board to be recorded on

its database.

(4) The resolution applicant shall, pursuant to
the resolution plan approved  under sub -section
(1), obtain the necessary approval required
under any law for the time being in force within

a period of one year from the date of approval

of the resolution plan by the Adjudicating

Authority under sub -section (1) or within such

Company Appeal (AT) (Ins) No. 503, 505, 529, 545 & 650 of 2021
Pagel94of 213



period a s provided for in such law, whichever

is later.

Provided that where the resolution plan
contains a provision for combination, as
referred to in section 5 of the Competition Act,
2002, the resolution applicant shall obtain the
approval of the Competition C ommission of
India under that Act prior to the approval of
such resolution plan by the committee of
creditors. o

38. The CoCs are the best judge to analyze, pick up and take prudent
commercial decision for the business but they are also subjected to test
of pru dence in order to ensure fairness and transparency.

39. The level of haircut being unprecedented and involving large
public interest involving thousands of crore of public money requires
perhaps deep thinking and cool calculation by the CoC and as a result
of which perhaps, they have taken  cognizance of certain judicial wisdom
in a true spirit and accordingly wishes to review their own decision. In
any case, when they are reviewing their own decisions the same has to
go through the deliberation, public grudge, loss of public money and
perhaps revaluation.

40. The magic concepts of accounting that for every liability there
may be some assets because Balance Sheet is nothing but reflects the

financial health of the company and in an ordinary language they can
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say, it is a Sources & Application of Funds as on a particular date. It
has been pointed out that they have considered huge liability on
account of oil and gas assets at a foreign land but without considering
their investment value inthe form of Shares existing the Balance Sheet.
41. In the judicial forum once an order is passed by a particular
authority for, an example, by the Adjudicating Authority, it cannot
review its order or judgment except as permitted under Section 420(2)
of the companies Act, 2013 r/w Rule 1 54 of the NCLT, Rules 2016. The
same judicial authority can only rectify any mistake apparent from
record either its own motion or brought to its notice by the parties. So
the power of review under judicial arena lies with the higher judic iary.
While in case of commercial decision oft he 6Board of Director
approving authority can review its own decision within the frame work
or boundary of the law laid down.
42. The Adjudicating Authority failed to consider the contentions of
the Ap pellant s as a result of which the impugned order is ex facie illegal,
bad in law and contrary to the settled provisions of the Code and the
Regulations framed thereunder. The Adjudicating Authority having a
pivotal role in the scheme of Code. Whether the Adjudicating Authority
has approved the resolution plan mechanically and faile d to exercise its
jurisdiction under Section 31 of the Code? The Resolution Plan has
provided a haircut of almost 95%, i.e. a meagre amount of Rs.2,900
Crore for an admitted liability of Rs.65,000 Crore against amount

claimed as per para 51 of the Appeal Paper Book / Form O0HRs. 71,433
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Crore. The said waiver is over Rs.62,000 Crore, even the claim of the
financial creditors have been settled merely 5%. The Adjudicating
Authority has no doubt raised a question whether there has been a leak
of liquidation value in the resolution process. Concerns raised by the
lenders regarding distribution mechanism provided to the Dissent ing
Financial Creditors in the resol  ution plan and the contentious issue of
distribution amount. All these are not complied with  in accordance with
Section 31(1) which is a requirement for satisfaction of Adjudicating
Authority. Section 30(2) of the Code has also not been complied  with.
The said plan provides for payment to the Dissenting Financial
Creditors by way of NCD and Equities which is impermissible as per the
Code. Paras 3.5.4, & 3.5.2 of the Resolution Plan  (at page 237 -239 of
the Appeal paper book ) are notin accordance with the directions given
bythe Hond bl e Supr e nte caSeal rlJaypee rKensington
Boulevard Apartment Welfare Association and Ors. Vs. NBCC (India)
Ltd. Ors., (Civil Appeal No. 339 of 2020 decided on 24.03.2021 )
which are as follows:

0124. To sum up, i n our Vi ew,

meaningful implementation of the approved

resolution plan, the payment as envisaged by the

second part of clause (b) of sub -section (2)

of Section 30 could only be payment in terms of

money and the financial creditor = who chooses to

quit the corporate debtor by not putting his voting

share in favour of the approval of the proposed plan

of resolution (i.e., by dissenting), cannot be forced

to yet rema in attached to the corporate debtor by

way of provisions in the nature of equities or

securities. In the true operation of the provision
contained in the second part of sub -clause(ii) of
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clause (b) of sub -section (2) of Section 30 (read
with Section 53), in our view, the expression
opaymentdé only refers to the payment
not anything of its equivalent in the nature of
barter; and a provision in that regard is required to
be made in the resolution plan whether in terms of
direct money or in terms of money recovery with
enforcement of security interest, of course, in
accordance with the other provisions concerning
the order of priority as also  fair and equitable
di stribution. 6

43. The impugned order of the Adjudicating Authority dated

08.06.2021 as stated below:
OOBSERVATI ONS OF THE ADJUDI CATI NG AUTEF

1. As per the CoC approved Resolution Plan,
Assenting Secured Financial Creditors would
get only 4.89%, Dissenting Secured Financial
Creditors would get only 4.56%, Assenting
Unsecured Financial Creditors would get
only very meagre amount of 0.62%,
Dissenting Unsecured Financial Creditors
woul d get ONI L/ ZEROO amount
Operational Creditors would also get a very
meagre amount of only 0.72%. Out of total
claim amount of Rupees 71,433.75 Crore,
claims admitted are for Rs 64,838.63 Cores
and the plan is approve d for an amount of
only Rs 2962.02 Crore which is only 4.15% of

the total outstanding claim amount and the
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total hair cut to all the creditors is 95.85%.
Therefore, the  Successful  Resolution
Applicant is paying almost nothing and
99.28% hair cut is provide d for Operational
Creditors (Hair cut or Tonsure, Total Shave).
During the Course of hearing it is also
submitted that voluminous number of
Operational Creditors are also MSME and if
they are paid only 0.72 % of their admitted
claim amount, in the near fut ure many of
these Operational Creditors may have to face
Insolvency Proceedings which may be
inevitable, therefore this Adjudicating
Authority suggests, requests both CoC and
the Successful Resolution Applicant to
increase the pay -out amount to these
Operational Creditors especially MSMEs as
this is the First Group Consolidation
Resolution Plan of 13 companies having large
number of MSMEs.

2. Further itis also observed that by just paying
only Rs. 262 Cores (8.84% of total plan value)
(Cash balance available with the Corporate

Debtors is approx.. Rs. 200 Crore) the
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Successful Resolution Applicant will get
possession of all the 13 Corporate Debtors to
run these units and the first payment of Rs.
200 Crore as part redemption amount of
NCDs will be paid within 25  months from the
closing date and the balance amount of
Rs.6,25,00,00,000/ each is spread over in 4
instalments starting from 3rd year onwards

up to sixth year from the closing date and the
interest rate for the NCDs is also a nominal of
only 6.65% P.A pay able annually. It may also
be noted that at the time of granting loan,
restructuring, approving the resolution plan
with such a huge hair cut also the financial
institutions, Committee of Creditors
consisting 35 members exercised their
Commercial Wisdom. S ince this is the
Commercial Wisdom of the COC and as per
t he vari ous judgement s of
Supreme Court and by following the judicial
precedents, discipline the Adjudicating
Authority approves the resolution plan of the
Successful Resolution Applicant with a

suggestion, request to both CoC and the
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Successful Resolution Applicant to increase
the pay -out amount to these Operational

Creditors especially MSMEs.

9. The registered valuers have valued the
assets of the 13 companies situated
throughout the cou ntry and the 13 companies
have varied business interests, products,
segments viz oil and gas assets, Consumer
Electronics and Home Appliances such as
manufacturing Air Conditioners, Refrigerators,
LED/ LCD TVs, Washing Machines, Air
Coolers, providing Tele com Services, digital
solutions, Real Estate, Electronic Retail Chain,
Owner of Two Premium Brands etc.
Surprisingly the Resolution Applicant also
valued all the assets and liabilities of all the 13
companies and arrived at almost the same
value of the reg istered valuers. As per the CIRP
Regulations the Liquidation Value and Fair
Market Value is kept as confidential and
informed to the COC members only at the time
of finalising the resolution plan and even in the
present case the resolution bids are opened  in

the 15th CoC meeting held on 02.09.2020
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wherein Liquidation Value and Fair Market
Value was informed to the members of CoC.
Therefore, even if the confidentiality clause is

in existence, in view of the facts and
circumstances as discussed above a doubt
arises upon the confidentiality clause being in
real time use therefore, we request IBBI to
examine this issue in depth so as to ensure the
confidentiality clause IS followed
unscruplessley, without any compromise in
letter and spirit by all the concerned parties,
entities connected in the CIRP. If not IBBI can
frame appropriate regulations, safeguards
there by the maximisation of value of the
assets of the Corporate Debtor(s) would further
increase which in turn will benefit all the
stakeholders. Since IBC is a nascent code we
feel othis type of input may
as well as to the Government to frame

appropriate Regulations, Rules, etc.

10. Itis also observed as a sample from the 10,
11, 12 CoC minutes, Members of CoC attended
is 26, 26 & 28 respectively whereas the

Applicant as Chair and t he
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Authorised Representative from Deloitte

Touche Tohmastsu India LLP were 22, 20 & 20

representatives respectively in addition to the

Applicantds Legal Counsel . Suct
number of Authorised Representative for the

Applicant indicates either he is not fully

prepared or monitory benefit (fees) to these

Representatives. Therefore, we request IBBI to

examine this issue as well and appropriate

guidelines may be issued.

24. In the light of above st  ated discussions and
the law has been settled, we find that the
proposed Resolution Plan meets the
requirements of Section 30(2) of the Code and
Regulations 37, 38, 38(1A) and 39 (4) of the
Regulations. The Resolution Plan is not found
in contravention of any of the provisions of
Section 29A of the Code and is in accordance
with Law. Hence the same deserves approval
with following observation and direction to the
CoC to make payments as per liquidation value
to all the dissenting Financial Creditors in cash
upfront before any payment is made to

assenting Financial Creditors as per the
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judgment of the Hondble Supr eme
matter of Jaypee Kensington Boulevard
Apartments Welfare Association & Ors. Vs

NBCC (India) Ltd. & Ors. matter.

The above para of the impugned order reflects that the Adjudicating
Authority has made certain observations and require reconsideration by the
CoC so the resolution plan should have gone for a review to the CoC as it fails

to meet the criteria of Section 30(2)(b) r  /w Section 31 of the Code.

44, The Hondble Supreme Court i n Sakr.i Va:c
(2008) 2 SCC 409, case compilation Vol.l, Page 10 -18, para 18, 21 @
pg. 15) has even affirmed this understanding and held as under:

ol t i-settled that When apow eris given to an authority
to do something it includes such incidental or implied
powers which would ensure the proper doing of that thing.
In other words, when any power is expressly granted by the
statute, there is impliedly included in the grant, even
without special mention, every power and every control the
denial of which would render the grant itself ineffective.
Thus where an Act confers jurisdiction it impliedly also
grants the power of doing all such acts or employ such
means as are essentially n  ecessary to its execution.
21.An express grant of statutory powers carries with it by
necessary implication the authority to use all reasonable

means to make such grant effective. 6
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It is well settled principle that an authority who has the

power to take a decision, has equally the power to review

the said decision. (see Dhikpathy Vs. Chairman Chennai

Port Trust, 2001 SCC OnLine Mad 154 (case compilation,

VI, Page 19-28, para 19@ page.26 -27). Similarly, the

Hondoble All ahabad High Couretof i n Dul i (
Uttar Pradesh and Ors., Writ C - No. 45851 of 2011 (case

Compilation, V -I, page 29 -30, relevant para @pg.30) has

held that o0it is a trite | aw that pow
the power to undobd. Similar, the Hondc
Court in Rajesh Hansraj Ch opra Vs. the Competent

Authority & Ors., 2001 SCC Online Bom 1145, (Case

Compilation, V.l Page 68 -72,13@ pg. 71 -72) had held that

0Section 21 of the General Clauses Act
how to interpret provisions of an enactment regulation or

rules where certain powers are conferred on certain

authority to issue an order and the extent to which such

power could be exercised. In doing so, such authority is

conferred with power to modify, amend
Relying on the same principle of S. 21

High Court in Sunil Gayaprasad Mishra Vs. Rashtra Sant,

2012 (5) AIIMR 581 (case compilation, Vol -1, page 73 -97,
para 61 -62 @pg. 93-94) (SLP dismissed by Supreme
Court), wherein the approval once grante d to the
recommendations of the selection committee to appoint a
teacher, was considered to be capable of being reviewed
and even withdrawn. Relevant portion of the judgment is
guoted below:

06 1. By the very nature of the power
these a uthorities, it is apparent that it coupled with a duty

i.e. to maintain discipline and order of highest nature in the

academic field. If that is the obligation to the society as a
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whole that these authorities have to discharge, then, to hold

that they will be powerless or that they do not possess any

implied or incidental power to withdraw or cancel the

approval, would make the M.U.Act unworkable and its

provisions meaningless. In several cases of this nature, the

Hondbl e Supreme Cot hadprieciplpdfi ed doctri

implied power. That principle is founded on the premises

that conferment of a statutory power would necessarily take

within its import he authority to use all means to make

effective and meaningful . (é)6

45. All these reflect that power to rec  onsider any decision is within

the domain of CoC and eve Catdha of fudginen tApex C
held that the commercial wisdom of the CoCs is non justifiable and
hence, it is in the domain of CoC, particularly, if at a later stage , it
finds in public interest and the amount of loss which the public
exchequer is to bear with such unprecedented haircut in such a large
fund employment, it is in the fitness of thing that the proposal can be
remanded back to the CoC, particular ly, in vi ew of their own affidavit
to review their decision.  The CoC is not functus dofficio on the
approval of the Resolution plan and accordingly, the judicial
precedents clearly established that the Adjudicating Authority and
this Tribunal  is competentto  send back the Resolution plan to the

CoC for reconsideration
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To supplement this the following judicial precedents are cited

below:
0The Hondobl e Supr eme Court I n t he cas
Boulevard Apartments Welfare Association and Ors . Vs. NBCC

(India) Limited and Ors., 2021 SCC OnLine SC 253 has held that in
case a resolution plan requires modification, the Adjudicating
Authority (which would include this Tribunal by virtue of the scheme
of the Code) must send back the resolution pla n to the CoC to
consider the modifications, so as to afford an opportunity to
resolution applicant to modify the plan, and CoC may then re -
consider the plan and vote upon the same.
0127. The submissions made on behalf
this regard are correct that if the Adjudicating
Authority was of the view that the plan did not meet
with any particular requirement it could have only
sent it back to CoC to consider the proposed
modifications, so as to afford an opportunity to the
resolution applicant to modif y the plan and to the
CoC to reconsider and vote upon the
€129. The wupshot of the discussion f
though the Adjudicating Authority has not erred in
disapproving the treatment of dissenting financial
creditor like ICICI Bank in the reso lution plan but,

has erred in modifying the terms of the resolution
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plan and in not sending the matter back to the
Committee of Creditors for reconsideration while
extending an opportunity to the resolution applicant
to make the necessary modi fications.
Similarly understanding reflects even from the
Ho n 6 ISlpeme Court decision in Committee of
Creditors of Essar Steel India Ltd, Through
authorized signatory Vs. Satish Kumar Gupta &
Ors. (2020) 8 SCC 53 wherein it had referred and
affirmed this power to  remand back as under:

0é. Thus, while the Adjudicating Aut
interfere on merits with the commercial decision
taken by the Committee of Creditors, the limited
judicial review available is to see  that the Committee
of Creditors has taken into acco unt the fact that the
corporate debtor needs to keep going as a going
concern during the insolvency resolution process;
that it needs to maximise the value of its assets; and
that the interests of all stakeholders including
operational creditors has been t aken care of. If the
Adjudicating Authority finds, on a given set of facts,

that the aforesaid parameters have not been kept in
view, it may send a resolution plan back to the
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Committee of Creditors to re -submit such plan after
satisfying the aforesaid par ameters. The reasons
given by the Committee of Creditors while approving
a resolution plan may thus be looked at by the
Adjudicating Authority only from this point of view,
and once it is satisfied that the Committee of
Creditors has paid attention to thes e key features, it
must then pass the resolution plan, other things
being equal .o
46. Hence, we are of the considered view that the resolution plan is
not complying with Section 30(2)(b) of the Code r/w Section 31 of the
Code. Hence, it can be remanded back to the CoC.
47. Incidentally, we have also observed that Section 31(4) of the
Code states as follows:
OProvided that where the resolutiorl
contains a provision for combination, as
referred to in section 5 of the Competition
Act, 2002, the resolution applicant shall
obtain the approval of the Competition
Commission of India under that Act prior to
the approval of such resolution plan by the
commi ttee of creditors. o

48. Section 5 of the Competition Act, 2002 states as follows:

0Section 5 in thAct02nmpetiti on

5. Combination. i The acquisition of one or more
enterprises by one or more persons or merger or
amalgamation of enterprises shall be a combination of

~

such enterprises and persons or enterprises, if A

(a) any acquisition where
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(i) the parties to the acquisition, being the acquirer and the
enterprise, whose control, shares, voting rights or assets have
been acquired or are being acquired jointl y have, fi

(A) either, in India, the assets of the value of more than
rupees one thousand crore or turnover more than rupees
three thousand crore; or

(B) in India or outside India, in aggregate, the assets of the
value of more than five hundred million US dollars or turnover
of more than fifteen hundred million US dollars; or

(ii) the group, to which the enterprise whose control, shares,
assets or voting rights have been acquired or are being
acquired, would belong after the acquisition, jointly have or
would jointly have,

(A) either in India, the assets of the value of more than rupees
four thousand crore or turnover of more than rupees twelve
thousand crore; or

(B) in India or outside India, in aggregate, the assets of the
value of more than tw o billion US dollars or turnover of more
than six billion US dollars; or

(b) acquiring of control by a person over an enterprise when
such person has already direct or indirect control over another
enter prise engaged in production, distribution or trading of a
similar or identical or substitutable goods or provision of a
similar or identical or substitutable service, if i

(i) the enterprise over which ¢ ontrol has been acquired along
with the enterprise over which the acquirer already has direct
or indirect control jointly have, i

(A) either in India, the assets of the value of more than rupees
one thous and crore or turnover of more than rupees three
thousand crore; or

(B) in India or outside India, in aggregate, the assets of the
value of more than five hundred million US dollars or turnover
more than fifteen hundred million US dollars; or

(i) the group, to which enterprise whose control has been
acquired, or is being acquired would belong after the
acquisition, jointly have or would jointly have, f

(A) either in India, the assets of the value of more than rupees
four thousand crore or turnover of more than rupees twelve
thousand crore; or
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(B) in India or outside India, in aggregate, the assets of the
value of more than two billion US dollars or turnover of more
than six billion US dollars; or

(c) any merger or amalgamation in which A

(i) the enterprise remaining after merger or the enterprise
created as a result of the amalgamation, as the case may be,
have, i

(A) either in India , the assets of the value of more than rupees
one thousand crore or turnover of more than rupees three
thousand crore; or

(B) in India or outside India, in aggregate, the assets of the
value of more th an five hundred million US dollars or turnover
of more than fifteen hundred million US dollars; or

(ii) the group, to which the enterprise remaining after the
merger or the enterprise created as a resu It of the
amalgamation, would belong after the merger or the
amalgamation, as the case may be, have or would have, i

(A) either in India, the assets of the value of more than rupees
four thousand crore or turnover of more than rupees twelve
thousand crore; or

(B) in India or outside India, the assets of the value of more
than two billion US dollars or turnover of more than six billion
US dollars. Ex planation. fi For the purposes of this section, f

@ocontrol 6 includes <controlling the af
by

(i) one or more enterprises, either jointly or singly, over another
enterprise or group;

(i) one or more groups, either jointly or singly, over another
group or enterprise;

(b)) ogroupd6 means two Oor more enterprises
indirectly, are in a positionto i

(i) exercise twenty -six per cent. or more of the voting rights in
the other enterprise; or

(i) appoint more than fifty per cent. of the members of the
board of directors in the other enterprise; or

(i) control the management or affairs of the other enterp rise;
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(c) the value of assets shall be determined by taking the book
value of the assets as shown, in the audited books of account

of the enterprise, in the financial year immediately preceding
the fina ncial year in which the date of proposed merger falls,
as reduced by any depreciation, and the value of assets shall
include the brand value, value of goodwill, or value of
copyright, patent, permitted use, collective mark, registered
proprietor, registere d trade mark, registered user,
homonymous geographical indication, geographical
indications, design or layout -design or similar other
commercial rights, if any, referred to in sub  -section (5) of
section 3.0

49. Vide para 4 of the Resolution Plan on overview of the
implementing entity / resolution applicant, it reveals that the resolution
applicants group turnover is Rs.84,447 crore in the year 2019 -2020
(para 4.2.2 of the Resolution Plan - page 253 of CA(AT) (Ins) No. 503 of
2021). Vide para 7.1.2 of the Resol ution Plan, the Resolution Applicant
has accepted the requirement of approval / permission of CCI in
accordance with the Code prior to the approval of CoC. In the 19 th CoC
meeting held on 11.11.2020, the CoC were apprised of acknowledgment
copy of the appl ications filed with the CCI seeking CCI approval of the
resolution under the present case. BOB enquired for such requirements
also. However, we could not find even in 20 th & 21 st CoC meeting (page
199 -322 of the Appeal paper book) whether such approval from CCI has
been obtained or not, while the Resolution Plan was approved by the
CoC in the 19 th CoC meeting. Hence, it is very much clear that prior
approval of the CCI has not bee n obtained as per proviso to section
31(4) of the Code. This reflects that the approved Resolution Plan
requires review and reconsideration for the legal compliances . Statutory

compliances does not fall under the commercial wisdom of the CoC.
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Hence, the st atutory compliances as mandated by provisoto S ection 31
(4), have to be ensured before the  Resolution Plan is approved by CoC.

D. Conclusion

50. In view of the above stated analysis of facts and law, we have
come to the conclusion that Section 30 (2)(b) of the Code has not been
complied with and hence, the approval of the Resolution Plan IS not in
accordance with Section 31 of the Code. Accordingly, the approval of
Resolution Plan by the CoC as well as Adjudicating Authority is set
aside and the matter is remitted back to CoC for completion of the
process relating to CIRP in accordance with the provisions of the Code
All IAs stands disposed of.

Appeal CA(AT) (Ins) No. 650 of 2021 dismissed whereas Appeal CA(AT)
(Ins) No. 503, 505, 529, & 545 of 2021 allowed as indicated above.

No order as to costs.

[Justice Jarat Kumar Jain]
Member (Judicial)

[Dr. Ashok Kumar Mishra]
Member (Technical)

05t January, 2022
New Delhi,

Raushan.K
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